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In the Court of Appeals of the District of Columbia. 


John Cherry et al., Appellants, 

vs. 

Elizabeth Ann Whalen. 


No. 1499. 


a Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant, 1 

vs. I 

John Cherry, Mary Frances Cherry, )■ No. 23408. In Equity, 
and James B. Archer, Jr., Trustee, I 
Defendants. ) 


United Statics op America, 
District of Columbia, 




ss: 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Bill for Sj^eciJic Performance. 

Filed July 12,1902. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant ,) 

vs. I 

John Cherry, Mary Frances Cherry, f In Equity. No. 23408. 
James B. Archer, Jr., Trustee, Defend- | 
ants. J 

To the supreme court of the District of Columbia, holding an equity 
court: 

Your complainant, Elizabeth Ann Whalen, respectfully shows:— 

1. That slie is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, and brings this suit in her own right. 

2. That the defendants are citizens of the United States, residents 
of the District of Columbia, and that the defendants, John Cherry 

1—1499a 
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and Mary Frances Cherry are sued in their own right, and that the 
defendant James B. Archer, Jr., is sued as trustee under certain 


deeds as will hereinafter more fully appear. 

3. That the complainant is the daughter of the said defendant, 
John Cherry, and resided witli her said father and mother, the latter 
being now deceased, until her marriage, as will hereinafter more 
full^" appear; that on or about tlie 16 day of September, 1891, com¬ 
plainant intermarried with Mark T. Whalen, and resided with her 
said husband at 511 M street, southwest, in said city and 
2 District, until on or about the 1st day of June, 1897, when 
they moved to premises known as No. 1322 Four-and-a-half 
street, southwest, in said city and District; that the said defendants, 
John Cherry and wife, parents of complainant, resided at No. 1324 
Four-and-a-half street, southwest, in said city and District. 


4. That in 1897, the motiier of the complainant, whose name was 
Mary Cheriy, and who was the then wife of the defendant, John 
Cherry, was over 70 \"oars of age, and enfeebletl by years and sick 
in body ; that she suffered from vertigo, and had sustained several 
attacks from paralysis ; that on or about May 1897, said defendant, 
John Cherry, came to the home of said coinplainant, wlio was then 
residing at 511 M street, southwest, in said cit}*^ and District, and 
stated to complainant that he would be obliged to engage the serv¬ 
ices of someone who could nurse his said wife, and be with her con¬ 
stantly, and see to her care and comfort; that said defendant was 
engaged as a night watchman and his employment detained him 
from his said home daring all hours of the night time, as complain¬ 


ant well knew. 

Complainant states that on said occasion, to wit: in the month of 
May 1897, the defendant, John Cherry, proposed to said complain¬ 
ant that if said complainant would nurse, attend and care for de¬ 
fendant’s said wife the balance of her life, said defendant would pur¬ 
chase certain land and premises known as numbered 1322 Four- 
and-a-half-street, southwest, in said city and J )istrict, distinguished as 
sublot 138, in square 546, which adjoined the then home of said de¬ 
fendant and his then wife, and would place the title to said real es¬ 
tate in his own name but that he would enjoy only a life estate 
therein and would convej" the remainder thereof, either by 
3 will or otherwise, to complainant, absolutel}^ in fee simple, to 
her heirs and assigns forever, freed and discharged of incum¬ 
brances, of every kind and character; that your complainant agreed 
to said proposition, as hereinbefore stated, and the said contract was 
then and there mutually agreed to by and between the parties 
thereto; it being further understood and agreed between the parties 
thereto that the complainant should occupy the said premises during 
the life time of the said defendant, John Cherry, and pay a monthly 
rental therefor of the sum of eleven dollars and the water rent in 


connection therewith. 

6. That in pursuance of the agreement and contract set out in the 
fourth paragraph hereof, the said defendant, John Cherry, did on 
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or about the 12th daj'^ of July 1897, purchase from Mar_v A. Horn 
et vir, the said land and premises known as numbered 1322 Four- 
and-a-half street, southwest, in said city and District, as hereinbe¬ 
fore more fully described, and said deed from said Horn to defend¬ 
ant Cherry is recorded in Liber 2231 at folio 292, one of the land 
records of the District of Columbia. 

6. That subisequently, to wit: on the 1st day of June 1897, in pur¬ 
suance of the said agreement and contract, the complainant moved 
from her said residence at 511 M street, .southwest, to said premises 
numbered 1322 Four-and-a-half street, southwest, wliich immedi¬ 
ately adjoins the premises then occupied by said defendant and his 
then wife, and complainant undertook and did perform eacli and 
every of the agreement- to be done and performed on her part. 

7. That under and in pursuance of the agreement and promises 

made by said defendant, John Clieny, to the complainant, as 

4 aforesaid, thereafter, on or about the — da\'^ of September 
1897, the said defendant, John Clierry, executed a last will 

and testament, s[)ecifically describing and setting forth the said land 
and premises to-wit: 1322 Four-and-a-halfstreet,south west, in said city 
and District, and devising said land and premises, after said defend¬ 
ant’s death, in fee simple to complainant, her heirs and assigns, 
but complainant is advised that he afterwards destroyed said will. 

8. That from to wit the 1st day of June 1897, to the date of the death 
of the wife of said defendant, John Cherry, and mother of complain¬ 
ant, which occurred on or about the 19th day of April 1900, com¬ 
plainant was constant in her attention to her said mother, and 
nursed and cared for her during the period aforesaid, according to 
the true intent, meaning and construction of lier said contract with 
the said defendant, John Cherry as aforesaid; that complainant’s 
said mother during all the time aforesaid, required all of complain¬ 
ant’s time and attention, and she attended to her said motliev’s 
wants during all hours of the day and night time; that complain¬ 
ant was faithful at all times in the discharge of her duties, and with 
great care and endeavor nursed her said mother and rendered her all 
possible aid and assistance from the time of said contract to her 
said mother’s death. 

9. Complainant states that on or about the — day of March 1901, 
the said defendant, John Cherry intermarried with one Mary 
Frances Hilton, one of the defendants herein; that notwithstand¬ 
ing the fulfillment on the part of said complainant of the obliga¬ 
tions imposed upon her in and by the terras of said contract and 

agreement between said defendant John Cherry and com- 

5 plainant, the said defendant John Cherry, in utter disregard 
and in absolute violation of the said contract and agreement, 

existing between said last named defendant and complainant, which 
said contract has long since, to wit: over a year ago, been fully 
performed by complainant, did on or about the 7th day of July 
1902, execute and deliver what purports on its face to be a deed in 
trust, to his co-defendant, James B. Archer, Jr. trustee, for a nominal 








4' 


JOHN cherry KT AE. tS. ELIZABETH A1^I^ WHALEU. 


consideration of one dollar, thereby conve 3 dng to said trustee lots 
numbered 137 and 138 in John R. McLean and others’ subdivision of 
square numbered five hundred and fortj’-six (546) as per plat re¬ 
corded in Book 13, folio 1U2 of the records of the surve^mr’s office of 
the District of (Jolumbia, with the following provision contained in 
said alleged conveyance, to wit: “ in trust to convey the same in 
fee simple to the said Mary Frances Cherry; ” that said deed in 
trust was recorded on the 7tli day of July 1902, in Liber 2649, at 
folio —, onn of the land records of the District of Columbia, a cop}’’ 
whereof is hereto annexed, marked Complainant’s Exhibit No. 1, 
and made part hereof. That said lots embraced in said deed are 
known as numbered 1322 and 1324 Four-and-a-half street, south¬ 
west, in said city and District, and said lot and premises numbered 
1322 Four-and-a-half street, south west, are the identical I'eal estate 
which has been heretofore referred to in this bill of complaint, and 
the ownership in fee simple your complainant is justly entitled to, 
after the enjoymont of the life estate therein b}’ the said defendant, 
John Cheriy in pursuance of said contract and agreement between 
comjilainaut and said defendant as aforesaid. 

6 10. That on to wit: the 7th dav of Julv, 1902, the said de- 
fendant, James B. Archer, Jr., as trustee, in pursuance of the 

said deed in trust referj’ed to in the ninth paragraph hereof, did exe¬ 
cute and deliver wluit purports on its face to be a deed in fee simple, 
to the defendant Maiy Frances Clierry, the present wife of the de¬ 
fendant John Cheriy, for a nominal consideration of one dollar which 
said instrument conve\^s the real estate described in the said deed 
from the defendant John Cherry to said defendant Archer, trustee. 
Said deed was recorded on July 7, 1902, in Libor 2649, at folio — 
one of the land records of the District of Columbia, a cop}’ whereof 
is hereto annexed, marked Complainant’s Exhibit No. 2, and made 
part hereof. 

11. Complainant says that by the execution of the said deeds 
hereinbefore referred to, the said defendant, John Cheriy, has dis¬ 
abled himself from keeping or performing his contract obligations 
to and agreement with complainant, and that as the complainant is 
being injured and will be injured in lier rights and privileges in 
the future enjoyment of the said real estate, known as No. 1322 
Four-and-a-lialf street, soutliwest, in said city and District, by the 
acts of the defendant, Jolm Cheny, in thus convej'ing the said real 
estate to the said defendant Archer and by said Archer as trustee to 
the wife of the said defendant Cherry, intending thereby to defeat 
the agreement and contract existing between said defendant John 
Cheriy and 3 ''our complainant, and to prevent the preservation of 
the real estate to its uses and ends, as hereinbefore set out, it is 
necessaiy for an injunction to issue from this honorable court re¬ 
straining and enjoining the said defendants, their agents and 

7 attorneys, or anyone acting in their behalf, from conveying, 
mortgaging, or in any wise encumbering said real estate, or 

any part thereof. 






•JOHN CHERRY BT Af.. VS. ELIZABETH ANN WHALEN. 


5 


12. Coinpliiinant further says that by the execution of the said 
deeds, the said defendant, John Ciierry, has been guilty of fraud 
against tlie rights of your complainant, and complainant, having 
long since, to wit, over a year ago, fully performed her part of the con¬ 
tract and agreement between complainant and said defendant John 
Cherry, is entitled to a final decree iierein, adjudging and decreeing 
that the said deed in trust from John Cherry to the defendant, James 
B. Archer, Jr., trustee, is a fraud upon tlie complainant and in utter 
violation and disregard of the-said contract and agreement, and that 
the said defendant, Mary Frances Cherry may be decreed to be a 
trustee, holding the legal title of said land and premises in trust for 
the life of the defendant, John Clierry, with remainder to complain¬ 
ant, in fee, to her heirs and assigns forever. 

AVhei'efore, the premises considered, complainant prays : 

First. That the United States writ of subpoena may issue herein 
directed to the said defendants, and each of them, requiring each of 
them to be and appear, on a day certain, and answer, but not under 
oath, the same being liereby expressly waived, the exigency of this 
bill of complaint. 

Second. That, pending the final hearing hereof, the defendants, 
their agents and attorneys, and anyone acting in their behalf, may be 
restrained and enjoined from conveying, mortgaging or in any wise 
encumbering the land and premises hereinbefore described or any 
part tliereof in any manner inconsistent with tlie agreement and 
conditions hereinbefore set forth. 

8 Third. That tlie deed in trust from the defendant, John 

Cherry, to the defendant, James B. Archer, Jr., trustee, and 
tlie said deed from said defendant Archer, trustee, to the defendant, 
Mary Frances Cherry, be declared a fraud upon the complainant 
and in utter violation of and disregard of the contract and agree¬ 
ment between said John Clieriy and complainant, and that said de¬ 
fendant, Mary Frances Cherry be decreed to be a trustee of the 
legal title of said land and premises, holding the same in trust for 
the life of said defendant, John Cherry with remainder over in fee 
simole, to complainant, to lier heirs and assigns forever, in accord¬ 
ance witli the said agreement and contract entered into between 
complainant and said defendant, John Cherry; and that the said 
defendant, Mary Frances CheiTy, may be required to convey the 
title to said described land and premises to complainant in fee 
simple, subject only to a life estate for the benefit of the said defend¬ 
ant, John Cherry. 

And for such other and further relief as the circumstances of the 
case may require and to the court may seem just and proper. 

The defendants to this bill are: John Cherry, Mary Fi'ances 
Cherry and James B. Archer, Jx’., trustee. 

ELIZABETPI ANN AVHALEN, 

Complainant. 

DOUGLASS & DOUGLASS, 

LEVI H. DAVID, 

Solicitors for Complainant. 


.. —uuiLMwuinm 


m 
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9 District of Columbia, To wit: 

I do solemnly swear that I am the complainant named in the 
foregoing bill of complaint, by me subscribed, and that I have read 
the same and know the contents thereof; the matters and things 
threin stated upon my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

ELIZABETH ANN WHALEN. 

Subscribed and sworn to before me this 12th day of July, 1902. 

JOHN A. SWEENEY, 

[seal.] Notary Public, D. C. 


10 Complainant’s Exhibit No. 1. 

Filed July 12,1902. 

This indenture, made this seventh day of Jul^^ in the year of our 
Lord one thousand nine hundred and two, by and between John 
Cherry and Mary Frances Cherry, his wife, parties of the first part, 
and James B. Archer, Jr., trustee, party of the second part, all of 
the city of Washington, District of Columbia. 

Witnesseth, that the said parties of the first part for and in con¬ 
sideration of one ($1.00) dollar in lawful money of the United States 
of America, to them in hand paid b}' the said party of the second 
part, at and before the sealing and delivery of these presents, the 
receipt of which is hereby acknowledged, have granted, bargained, 
sold, aliened, enfeoffed, released, and conveyed, and do by these 
presents grant, bargain, sell, alien, enfeoff, release and conve 3 '^ unto 
the said party of the second part, his heirs and assigns, all those 
certain piece- or parcel- of land and premises, situate and being in 
the city of Washington, District of Columbia, and known and dis¬ 
tinguished as lots numbered one hundred and thirt}*^ seven (137) 
and one hundred and thirty eight (137) in John R. McLean and 
others’ subdivision of square numbered five hundred and fort\'’-six 
(546) as per plat recorded in Book 13, folio 192, of the records of the 
surveyor’s offico of the District of Columbia, together with all the 
improvements, ways, easements, rights, privileges and appur- 

11 tenances to the same belonging, or in any wise appertaining, 
and all the remainders, reversions, rents, issued and profits 

thereof; and all tlie estate, riglit, title, interest, claim and demand, 
either at law or in equity, or otherwise however, of the said parties 
of the first part, of, in, to or out of the said piece- or parcels of 
ground and premises. 

To have and to hold the said pieces or parcels of ground and 
premises and appurtenances, unto and to the use of the said party 
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of the first part, his heirs and assigns in trust to convey the same in 
fee simple to the said Mary Frances Cherry 

And the said John Cherry and Mary Francos Cherry, parties of 
the first part for themselver & each of their heirs, executors and ad¬ 
ministrators Iiereby covenant, promise and agree to and with the 
said party of the second part his heirs and assigns, that tliey the 
said parties of the first part and their heirs, shall and will warrant 
and forever defend the said pieces or parcels of ground and prem¬ 
ises and appurtenances unto the said party of the second part his 
heirs and assigns, from and against the claims of all persons claim¬ 
ing or to claim the same or any part thereof, by, from, under or 
through the said parties of the first part or either of them. 

And further, that the said parties of the first part and their heirs, 
shall and will, at any and at all times liereafter, upon the request 
and at the cost of the said parties of the second part his heirs or as¬ 
signs, make and execute all such other deed or deeds, or other 
assurance in law, for the more certain and elfectual convey- 
12 ance of the said pieces or parcels of ground and premises and 
appurtenances unto the said party of the second part his 
heirs or assigns, as the said party of the second part his heirs or 
assigns, or their counsel learned in the law shall advise, devise or 
require. 

In testimony whereof, the said parties of the first part have here¬ 
unto set their hands, and seals on the day and year first hereinbe¬ 
fore written. 

JOHN CHERRY. [seal.’ 

MARY FRANCIS CHERRY, [seal.. 

Signed, sealed and delivered in the presence of— 

SAMUEL H. AVALKER. 

AVM. E. SUNHAL. 

City of Washington, 1 ^ ... 

District of Columbia, j ^' 

I, Samuel H. Walker, a notary public in and for the District of 
Columbia, aforesaid, do hereby certify that John Cherry and Mary 
Frances Cherry his wife of the city of Washington, District of Co¬ 
lumbia parties to a certain deed bearing date on the seventh da.y of 
Jul}’’, A. D. 1902, and hereunto annexed, personally appeared before 
me, in the District of Columbia aforesaid, the said John Cherry and 
Mary Frances Cherry his wife being personally well known to me 
as the persons who executed the said deed, and acknowledged the 
same to be their act and deed ; and the said Mary Frances Cherry 
being b}' me examined privify and apart from her husband and 
having the deed aforesaid fully explained to her acknowledged the 
same to be her act and deed, and declared that she willingly signed, 
sealed and delivered the same, and that she wished not to re¬ 
tract it. 
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13 Given under my hand and official seal this 7th day of 
July, A. D. 1902. 

SAMUJLL H. WALKER, [seal.] 

Notary Public. 

Complainant’s Exhibit No. 2. 

Filed July 12,1902. 

This deed, made this seventh day of July, in the year one thou¬ 
sand nine hundred and two, by and between James B. Archer, Jr., 
trustee of the city of Washington, District of Columbia, party of the 
first part and Mary Frances Cherry of the same city & District party 
of the second part: 

Witnesseth, that the party of the first part, for and in considera¬ 
tion of one (§1.00) dollars, lawful mone\’' of the United States of 
America, to him in hand paid by tlie party of the second part, re¬ 
ceipt of which, before the sealing and delivery of these presents, is 
hereby ^acknowledged, has given, granted, bargained and sold, 
aliened, enfeoffed, released, conveyed and confirmed and does by 
these presents give, grant, bargain and sell, alien, enfeoff, release, 
convey and confirm unto the party of the second part, her heirs and 
assigns forever, the following described land and premises, situate, 
lying and being in the city of Washington, District of Columbia, 
and distinguished as lots numbered one hundred and thirty-seven 
(137) and one hundred and thirty-eight (138) in John R. McLean 
and others’ subdivision of square numbered five hundred & 

14 forty-six (546), as per plat recorded in Book 13, folio 192, of the 
records of the surveyor’s office of the District of Columbia, to¬ 
gether with all and singular the improvements, ways, easements, 
rights, privileges and appurtenances to the same belonging, or in an}”^- 
wise appertaining, and all the estate, right, title, interest and claim, 
either at law or in equity, or otherwise, however, of the party of the 
first part, of, in, to or out of the said land and premises. 

To have and to hold the said land, premises and appurtenances, 
unto and to the only use of the party of the second part her heirs 
and assigns forever. 

And the said party of the first — heirs, executors and administra¬ 
tors, do hereby covenant and agree to and with said party of the 
second part, her heirs and a.ssigns, that he the party of the first part 
and his heirs, shall and will warrant and forever defend the said 
laud and premises and appurtenances unto the party of the second 
part, her heirs and assigns, from and against the claims of all per¬ 
sons claiming or to claim the same, or any part thereof, or interest 
therein, by, from, under or through him, the said party of the first 
part. 

And further, that the party of the first part and his heirs shall 
and will at any and all times hereafter, upon the request and at the 
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cost of the party of the second part, her heirs and assigns, make and 
execute all such other deed or deeds, or other assurance in law, for 
the more certain and effectual conve 3 '^ance of the said land and 
premises and appurtenances unto the party of the second 
15 part, her heirs or assigns, as the party of the second part, her 
heirs or assigns, or her or their counsel learned in the law 
shall advise, devise or require. 

In testimony whereof, said party of the first part have hereunto 
set his hand and affixed his seal on the day and year first herein¬ 
before written. 

JAMES B. ARCHER, Jr., Tinistee. [seal.] 

Signed, sealed and delivered in the presence of— 

SAMUEL H. WALKER. 


United States op America, 1 ^ .. 

District of Columbia, ‘ * 


I, Samuel H. Walker, a notary public, in and for the said District 
of Columbia do hereby certify that James B. Archer, Jr., trustee of 
the city of Washington, District of Columbia party to a certain deed 
bearing date on the seventh day of Jul}^ A. D. 1902, and hereunto 
annexed, personally appeared before me, in the said District of Co¬ 
lumbia, the said James B. Archer Jr. trustee being personally well 
known to me as the person who executed the said deed, and ac¬ 
knowledged the same to be his act and deed ; 

Given under ray hand and official seal, this 7th day of July, A. D. 
1902. 


[notarial seal.] 


SAMUEL H. WALKER, 

Notary Public, D. C. 


16 Joint and Several Demurrer of Defendants, &c. 

Filed August 25,1902. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Elizabeth Ann Whalen j 

vs. >In Equity. No. 23408. 

John Cherry et al. j 

Joint and several demurrer of defendants, John Cherry, Marv' 
Frances Cherry, and James B. Archer, Jr., trustee. 

These defendants, by protestation, not confessing any of the mat¬ 
ters in said bill of complaint complained of to to be true, say that 
there is good cause of demurrer thereto, and the}’ do accordingly 
demur, and for cause of demurrer say: 


. 





10 


JOHN CHERRY ET AL. VS. ELIZABETH ANN WHALEN. 


First. That it does not appear in and by said bill that the alleged 
contract set out therein was or is in writing as required by the 
statute of frauds. 

Second. That in case the said contract was made as alleged the 
said bill of complaint shows no performance whereon the court can 
grant the relief prayed or an}' relief in the premises, said contract 
if made being in contravention of the statute of frauds. 

Third. That it appears in and by said bill of complaint that the 
matters and thiugs tFierein set out if true are cognizable at law and 
the complainant has a plain, adequate and complete relief at law 
thereon, at law. 

JAMES B. AECHER, Ju., 

Solicilor for Defendants John and 

Mary Frances Cherry. 
JAMES B. ARCHER, Ju., 

Trustee, in Proper Person. 

JOHN CHERRY. 

MARY FRANCES CHERRY. 


17 


I certify that in ray opinion the foregoing demurrer is well 
founded in law. 


JAMES B. ARCHER, Jr., 

Solicitor for Defendants. 


District of Columbia, To wit : 

We, John Cherry, Mary Frances Cherry and James B. Archer, Jr., 
trustee, do solemnly swear that we have read the above demurrer 
and that the same is not interposed for purposes of delay. 

JOHN CHERRY. 

MARY FRANCES CHERRY. 
JAMES B. ARCHER, Jr. 

Subscribed and sworn to before me this 25th day of August, A. D. 
1902. 


J. R. YOUNG, Clo'k, 

By J. W. LATIMER, Cl'k. 
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Order Overruling Demurrer. 

Filed February 17,1903. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant, 

'VS • 

John Cherry, Mary Frances Cherry, and ( No. 23408. 

James B. Archer, Jr., Defendants. j 

This cause came on to be heard at this term upon the bill 
18 of complaint and the demurrer interpo.sed thereto by all of 
the defendants, and was argued by counsel for the respective 
parlies, and upon consideration thereof, it is by the court this the 
17th day of February, 1903, ordered and decreed tliat the said de¬ 
murrer be and the same is hereby overruled, witli costs to the com¬ 
plainant occasioned by the demurrer, with leave which is hereby 
granted to the said defendants to file their answers to the bill of 
complaint within fifteen days from the date hereof. 

ASHLEY M. GOULD, Justice. 


Separate Ansioei' of John Cherry. 

Filed March 2,1903. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Elizabeth Ann Whalen, Complainant,') 

vs. I 

John Cherry. Mary Frances Cherry, f In Equity. No. 25408. 
and James B. Archer, Jr., Trustee, De- j 
fendauts. J 

The defendant, John Cherry, reserving to himself the benefit and 
advantage of all and every exception or objection to the bill of 
complaint herein as upon demurrer, in answer to so much thereof 
as he is advised it is material and necessary for him to answer, 
says: 

19 1, 2 and 3. He admits the allegations of the first, shcond 

and third paragraphs of said bill of complaint. 

4. He denies that at the date mentioned in the bill of complaint 
or at any time until immediately prior to his then wife’s death her 
health was in so critical a state as the complainant alleges in her 
bill of complaint, or that he at that or any other date stated to the 
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complainant that her mother, liis then wife, required the services of 
someone who could nurse, attend to or care for her and be with her 
constantly to see to her care and comfort, but alleges the fact to be 
that during the illness of his said wife within the period mentioned 
by the complainant and the time of his said wife’s death she was 
amply attended and cared for by her other daughter and the com¬ 
plainant’s daughter, the latter of whom this defendant lias reared 
from her childhood during which time she has lived with and still 
lives with him. Further answering this paragraph of the bill of 
complaint he specifically denies that he at any time proposed to the 
complainant or that he received from her a proposal that if she 
would nurse and care for her sick mother, his then wife, he would 
purchase the described projierty or any property to be conveyed b,y 
deed or will or otherwise to the complainant or that during his life 
she should or could occupy the same as set out in .said paragraph of 
said bill, but he says that neither the bargainor contract therein set 
out nor any similar contract was ever made, and tliat the allegation 
is utterly without foundation. 

5. He admits that at the time mentioned in the fifth paragraph 

of the bill of complaint, or about that time, he pur- 

20 chased the premises therein described but he denies that 
said purchase was in pursuance of the contract set up hy tlie 

complainant or any contract between the complainant and liim.self. 

6. He denies that the complainant moved from her former resi¬ 
dence to the defendant’s property in pursuance of any such con 
tract or arrangement as the complainant sets up in this cause. 

7. This defendant is advised that it is not material or necessary 
to answer whether in September 1897 or at any other time he de¬ 
vised the property described in this cause to the complainant or 
whether he afterwards destroj'ed an\' such will but he denies that 
he ever devised said property to the complainant in pursuance of 
any contract whatever. 

8. This defendant denies that during the period mentioned by 
the complainant in this paragraph or during any other period, the 
complainant was constant in her attention to her mother either in 
pursuance of a contract or otherwise or that she ever at any time 
rendered to her mother anv care or attention or service bevoud 
those naturally flowing from the relationship of parent and 
child, and he says that during the last illness of the complainant’s 
mother, and his then wife, the complainant, during those rare 
times when her mother might have been made more comfortable 
by a little filial attention from the complainant, the complainantl 
shamefully and inhumanly neglected her mother and did it with a 

brutality almost iuconcifivable. 

21 9. He admits that he intermarried with the defendant, Mary 
Frances Cherry, about the time mentioned by the complain¬ 
ant and that on or about the seventh day of Jul}’’, 1902, he conveyed 
two of his houses, as described in this cause, to wit: houses num¬ 
bered 1322 and 1324 Four-and-a-half street, in the city of Washing- 
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ton, p. C., to the defendant, Archer, in trust to convey the same in 
fee simple to the defendant. Mary Frances Cherry, but he denies, as 
he has hereinbefore denied, the existence of any contract of the 
character sot up b}' tiie complainant or any performance of aii}'^ such 
contract and also tliat the complainant had any interest in said prop¬ 
erty and that he specifically denies that the conveyance of said 
property was in violation of an}' obligation of any character of this 
defendant to the complainant. 

10. I'le admits that the defendant, James B. Archer, Jr., trustee, 
conveyed the premises described in this cause to the defendant, Mary 
Frances Cherry, as alleged in paragraph ten of the bill of com¬ 
plaint. 

11. This defendant denies that the complainant has any interest, 
claim or right of enjoyment, present or future, in and to the prem¬ 
ises aforesaid or that the defendants, by the conveyances mentioned 
or by either of them intended to defeat any claim or interest of the 
complainant or that either of said conveyances operates against any 
rights or interests of the complainant wlmtever. 

12. This defendant denies that he has been guilty of any fraud 
whatever, legal or actual, against the complainant by reason of the 

acts complained of; he denies the existence and performance 
22 by the complainant of any contract between them as set up 

by the complainant, and he denies that the deeds referred to 
or either of them is a fraud upon the complainant or in violation of 
any agreement or obligation whatever. 

13. Further answering the bill of complaint herein, this defendant 
says that alleged grievances complained — by the complainant are 
utterly without foundation; that since the moment it came to the 
knowledge of the complainant that this defendant intended to marry 
after the deatli of his deceased wife the said complainant began to 
perpetrate and to instigate a systematic course of torment against 
him which has culminated in this suit. That at the time the com¬ 
plainant learned he was contemplating re-marriage this defendant 
was boarding with the complainant and her present husband, Mark 
T. Whalen, under an arrangement by which he was to receive board 
for the rent of tlie house; that upon learning his purpose to marrv 
with his present wife and while he was seated at breakhist on Sun¬ 
day morning the complainant, in the most brutal and profane man¬ 
ner ordered him to get out of the house immediately; that although 
he had received no rent whatever for the house during the period 
lof its occupancy by complainant and her husband prior to the death 
jof his deceased wife, the complainant, upon pretext of being able to 
show satisfactory references to any future landlord obtained from 
the defendant a certificate that she had paid the rent during the 
whole period of the occupancy of said house, and then, in a suit before 
Justice of the Peace Thomas PI. Callan wherein the complainant’s 
husband Mark T. Whalen was named plaintiff and this defendant 
was defendant to recover board from the defendant, the complainant, 
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ill opposition to the defendant’s defence to said suit that he 

23 was to be given board in lieu of rent took the witness stand 
and undertook to claim that she had paid the rent and in¬ 
sisted upon the receipt us evidence of tliat fact; that thereafter tiie- 
defendant having received no I’ent for tlio house was compelled to 
eject tlie complainant and her husband therefrom by proceedings 
in justice’s court wherein the complainant undertook to impeach his 
veracity ; that the complainant then began a course of libel against 
the defendant by means of anonymous letters to his superior offi¬ 
cers ; that believing the defendant had made a will by which he had 
devised his property to another daughter, to his grandchild, the 
complainant’s daughter and to his present wife, the complainant 
threatened to attack his will upon the pretext of mental incapacity, 
whereu[)on, on the advice of counsel he decided to make an imme- 
diate|conveyance of his property to his wife upon an understanding 
between himself and the latter as to its future disposition, and upon 
executing said conveyances to wit, those described herein, he caused 
notice to be given the complainant thereof in order to compel her 
to attack his mental capacity during his lifetime and while he could 
by his presence refute any allegations tending to reflect upon his 
condition of mind. Defendant says that shortly after such notice 
was given this suit was instituted and then for the first time he heard 
of the claim set up in this cause. 

The defendant having fully answered he praj^s hence to be dis¬ 
missed with his reasonable costs in this behalf sustained. 

JOHN CHERRY, 

JAMES B. ARCHER. Jr., 

C. H. MERILLAT, 

Solicitors for Defendant. 

24 District oe Colu.mbia, To wit : 

I, John Clicriy, do solemnly swear that I have read the answer 
by me above subscribed and know the contents thereof, that the 
facts therein stated as of my personal knowledge are true and those 
stated upon inforiuation and belief I believe to be true. 

JOHN CHERRY. 

Subscribed and sworn to before me this 2nd. da}’’ of March, A. D. 
1903. 


[seal.] 


J. R. YOUNG, Clerk, & 

By R. J. MEIGS, Jr., AssH Cl’k. 
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Joint and Separate Answer of Mary Frances Cherry et al. 

Filed March 2, 1903. 

In the Supreme Court of tlie District of Columbia, Holding an 

Equity Court. 

Elizabeth Ann Whalen, Complainant,' 

vs. 

John Cherry, Mary Prances Cherry, ^ In Equity. No. 23408. 
and James B. Archer, Jr., Trustee, De- j 
fondants. ) 

Tliese defendants, reserving to themselves all and every benefit 
and advantage of e.Yception or objection to the bill of complaint 
lierein as upon demurrer, in answer to so much thereof as 

25 they are advised it is material and necessaiy for them to an¬ 
swer, say : 

1 and 2. They admit the allegations contained in paragraphs 
one and two of said bill of complaint. 

3 and 4. Tliey have no personal knowledge of the matters and 
things set out in paragraphs three and four of the said bill but upon 
iuforraatioit and belief tliey deny the allegations contained in para¬ 
graph four thereof. 

5 and 6. They have no personal knowledge of the matters and 
things set out in paragraphs five and six of said bill but upon in¬ 
formation and belief they deny the allegations of paragraph six 
thereof so far as they relate to the existence and performance of the 
contract alleged in this cause. 

7 and 8. They have no personal knowledge of the matters and 
things alleged in paragraphs seven and eight of the bill but upon 
information and belief they deny the same. 

9. Answering paragraph nine of the bill these defendants admit 
that the complainant and the defendant, Mary Frances Cherry, were 
married about the time mentioned, but they have no personal 
knowledge of the existence, or performance of the contract alleged 
therein or the interest claimed by the complainant thereunder, which, 
upon information and belief they deny. They also admit the con¬ 
veyance by the defendant. Cherry to the defendant, Archer,intrust, 
— the premises therein described. 

10. They admit the conveyance by the defendant, James B. 
Archer, Jr., trustee, to the defendant, Mary Frances Cherry as set 
out in paragraph ten of the bill. 

11 and 12. These defendants have no personal knowledge 

26 whether the complainant has been injured by the convey¬ 
ances mentioned in this cause, or of the existence, perform¬ 
ance, breach or effect of said alleged contract or whether the defend- 
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ant, John Cherry, by the conveyances aforesaid intended to and did 
defeat an}’’ obligation existing as alleged, but upon information and 
belief they deny each of said allegations. 

And having answered fully these defendants pray hence to be dis¬ 
missed with their reasonable costs in this behalf sustained. 

MARY FRANCES CHERRY. 

JAMES B. ARCHER, Jr., 

Ti'ustee, in Proper Person. 

JAMES B. ARCHER, Jr., 

C. H. MERILLAT, 

SoVrs for Def’ts. 


District of Columbia, To ivit : 

We, Mary Frances Cherry and James B. Archer, Jr., do solemnly 
swear that we liave read the answer bv us above subscribed and 
know the contents thereof; that the facts therein stated as of our ■ 
l)ersonal knowledge are true, and those stated upon information and 
belief we believe to be true. 

MARY FRANCES CHERRY. 

JAMES B. ARCHER, Jr. 


Subscribed and sworn to before me this 2d. day of March, A. D. 
1903. 


f SEAL.] 


J. R. YOUNG, Clerk, 

By R. J. MEIGS, Jr., Ass’i Gl’k. 


27 Motion to Strike Out Certain Parts of Ansiver of John Cherry. 

Filed April 21,1903, for March 31,1903. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant,') 

vs. >In Equity. No. 23408. 

John Cherry kt al.. Defendants. j 

Come- here now the complainant, by her solicitors, Douglass <& 
Douglass and Levi H. David, and moves the court to grant her an 
order expunging and striking out from the record all that matter 
contained in the separate answer of John Cherry, a defendant in 
this cause, in the thirteenth paragraph thereof, beginning with the 
words “ Tliat since the moment” etc. etc. and ending with the words 
“ which has culminated in this suit ” on the ground that said matter 
is wholly incompetent, immaterial, irrelevant and impertinent to 
the issue in this cause. 
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And also all that matter contained in the said separate answer of 
said defendant, John Cherry, in the thirteenth paragraph, after the 
word “ veracity ” on page five thereof, near the bottom of said page, 
beginning with the words “ That the complainant then began a 
course of libel ” etc. etc. and ending with the words “ set up in this 
cause ” on the sixth page of said answer, on the ground that said 
matter is wholly incompetent, irrelevant, immaterial and imperti¬ 
nent to this issue in this cause. 

DOUGLASS & DOUGLASS, 

LEVI H. DAVID, 

Solicitors for Complainant. 

28 Order Striking Out Parts of Answer. 

Filed April 13,1903. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant,'! 

vs. >In Equity. No. 23408. 

John Cherry et al.. Defendants. I 

Upon consideration of the motions of the complainant to strike 
out certain parts of the answer of the defendant John Cherry, and 
of the defendants to dismiss the bill of complaint for want of repli¬ 
cation, it is by the court this the thirteenth da}' of April, A. D. 1903, 
ordered that the motion of the complainant to strike out certain 
pai'ts of the answer of the said defendant be and it is hereby granted 
and said matter is hereby considered stri-ken out, and it is lurther 
ordered that the motion of the defendants to dismiss the said bill 
be and it hereby is overruled, provided the complainant file a repli¬ 
cation to-day. 

ASHLEY M. GOULD, Justice. 

29 Replication. 

Filed April 13, 1903. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant,) 

vs. > In Equity. No. 23408. 

John Cherry ict al.. Defendants, j 

The complainant hereby joins issue with the defendants upon the 
separate answer of the defendant John Cherry, and the joint and 
separate answer of the defendants Mary Frances Cherry and James 
B. Archer, Jr., trustee, filed herein. 

DOUGLASS & DOUGLASS, 

LEVI H. DAVID, 

Solicitors for Complainant. 


2—1499 A 
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Testimony on Behalf of Complainant. 

Filed October 6,1903. 

Ill the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen ) 

vs. >In Equit\\ No. 23408. 

John Cherry et al. j 

Please take notice that at the request of L. H. David, Esq., 
solicitor for the complainant in the above entitled cause, I have 
fixed Tuesday, the 12th da}'^ of Ma}', A. D., 1903, at eleven o’clock 
a. ra., as the time, and the office of said L. 11. David, Esq., 
30 Fendall building, Washington, D. C., as the place, when and 
where I shall begin the taking of the testimony of the wit¬ 
nesses produced b\' and on behalf of the complainant in the above- 
entitled cause. 

MILTON STRASBURGER, 
Examiner-in-chancei'y. 

Service of a copy of the above notice acknowledged this 8th. da^’’ 
of Mav, A. D. 1903. 

JAMES B. ARCHER, Jr., 

Solicitor for Defendants. 


In the Supreme Court of the District of Columbia. 

Whalen ) 

vs. > Equity. No. 23408. 

Cherry et al. j 

Washington, D. C., 

Tueseay', May 12,1903—11 o’clock a. m. 

Met pursuant to notice at the office of Levi II. David, Esq., Fen¬ 
dall building. 

Present on behalf of the complainant, Mr. David; on behalf of 
the defendant-, Mr. Archer, the examiner and witnesses. 

Whereupon Elizabeth Ann Whalen, a witness produced on her 
own behalf, having been first duly sworn, was examined, and testi¬ 
fied as follows: 

By Mr. David : 

31 Q. You are the complainant in this cause? A. Yes, sir. 

Q. Wiiere do you reside, Mrs. AVhalen ? A. 213 Four¬ 
teenth street, northeast. 

Q. In this city ? A. Yes, sir. 
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Q. How long have j’-ou lived in Washington ? A. All my life; I 
was born here. 

Q. How old are you, Mrs. Whalen ? A. Well, I judge I am about 
thirty-five. 

Q. What relation, if any, is the defendant John Cherry to you ? 
A. He is my father ? 

Q. What was your mother’s name ? A. Mary Cherry. 

Q. Is your father alive? A. Yes, sir. 

Q. Is your mother alive ? A. No, sir. 

Q. Wiien did she die ? A. She died April 19th, 1900. 

Q. Who is Mary Francis Cherry, one of the defendants ? A. I 
presume she is my father’s secoud wife. 

Q. What is your husband’s name, Mrs. Whalen? A. Mark T. 
Whalen. 

Q. You resided with your father and mother, did you ? A. Yes, 
sir, before I was married. 

Q. And to what time^ A. I was married, I think it is—I have 
the date here—I will have to look to see the date. I was married 
September 16, 1891. 

32 Q. To Mark T. Whalen ? A. Yes, sir. 

Q. And subsequent to jmur marriage where did you re¬ 
side? A. After I was married—I lived home and I moved to H 
street for a short while—and very shortly I moved to 511 M street, 
southwest. 

Q. You and your husband? A. Oh, sure. 

Q. Have you any children, Mrs. Wlialen? A. I have two. One 
bj' my first husband and one by my second. 

Q. What was your first husband’s name? A. George Cronin. 

Q. When did he die? A. Well, I could not tell you the date 
when he died. 

Q. What year? A. I could not even tel! you that now. 

Q. How long were you a widow? A. Very nearly five years, I 
think. I would not say for sure, but I think it was very near five 
years. . 

Q. You say that after your marriage to Mr. Whalen you removed 
to 511 M street, southwest? A. Well, I lived on H street for a 
short while after being married; then I lived at 511 M street and 
lived tiiere for five years. 

Q. Where did you move from 511 M street? A. I moved to 1322 
street, southwest. 

Q. Now, where did 3 'our mother and father reside then ? A. They 
resided at 1324 4J street, southwest. 

Q. This cit 3 ’^ ? A. Yes, sir—Washington, D. C. 

33 Q. How long had they lived there? A. Well, I could not 
tell 3 'ou right truthfull 3 q but I judge about seventeen or 

eighteen years. It may have been longer, but 1 judge just by com¬ 
mitting to memory about seventeen or eighteen years. 

Q. When did your mother die? A. April 19,1900. 

Q. How old was she at the time of her death? A. I judge abou 
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seventy years, though I do not think ni}’’ mother really knew ex¬ 
actly how old she was. As near as I can come to it, she told rao it 
was seventy. 

Q. Plow old is your father, if you know? A. From what lie told 
liis friends, I judge lie is about eighty-three, but I do not know and 
I could not tell other people’s ages. 

Q. What was your mother’s physical condition in 1897? A. Well, 
my mother had had a paralytic stroke and she was subject to ver¬ 
tigo spells. 

Q. Was she able to be up and about? A. At some times she was 
couliiied to bed and other times she was able to be up and around 
the house. 

Q,. How many strokes had she sustained ? A. Well, I know she 
had one. 

I 

Q. Was she sickly or healthy? A. No sir, she was sickl}’-—a 
delicate woman. 

Q. What was the occupation of the defendant, John Chen*}’' ? A. 
He was night watchman. 

Q. In 1897 ? A. Night watchman. 

34 Q. Wliere did he work ? A. At those parks—I don’t know 
the name of them—they run from 41 street, I believe, over to 

Seventh street, near the Pennsylvania depot. 

Q. For whom did ho work ? A. Well, it was Government work. 
Colonel Bingham was suppo.sed to be the head of public buildings 
and grounds. 

Q. For the District of Columbia? A. Yes,sir. 

Q. Will you state what occurred in the month of May, 1897, be¬ 
tween you and your father, the defendant, John Cherry ? A. Yes, 
sir. 

Q. Kindly state what it was. A. My mother was in bad health, 
and there was a lady, Mrs. Nolan, in the neighborhood. Mrs. Nolan 
was talking about moving—she was readv to move, and inv father 
said that he could not give up his work, and that he would have to 
have some one to nurse and care for m\'’ mother while he kept to 
his work, and he came to my house, 511 M street, southwest, where 
I was only paying eight dollars rent. lie sa^^s : “Annie, if you will 
agree and contract to nurse and care for your mother and do all 
that is required of you, and give me eleven dollars rent and pay 
the water rent, at my death 1322 shall certainly be for you, and he 
repeated that to me not once or twice, but certainlj’’ a lialf a dozen 
or even more times, that I should come and live there and nurse 
and care for my mother. 

Q. You say at that time he was living at 1324 4| street, south¬ 
west? A. Yes, sir, and Mr. Horn owned 1322 at that time. 

Q. And he said if you would come and move to 1322 4^ 

35 street and nurse your mother the balance of her life- A. 

Yes, sir. 

Q. That he would give 1322 to you ? A. If I would nurse and 
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do all required of me, and pay him eleven dollars rent, that I could 
have that house free of all encumbrance. 

Q. Do you know the number of the lot and the square ? A. No, 
sir, I do not know the number of the lot or square; I could not 
commit that to memor 3 L 

Q. How close was it to 1344 4J street? A. Right next door. 

At that time you sa^"^ you were paying how much rent? A. 
Eight dollars rent at 511 M street. 

Q. And what did he say with I'efei'ence to the rent of the house? 
A. Told me to nurse and care for my mother and pay eleven dol¬ 
lars rent and the water rent. 

Q. How long were you to pay the eleven dollars rent and the 
water rent? A. As long as he lived, and I was to be there all my 
life. 

Q. What did you sny in answer to his proposition ? A. Wh_y, in 
answer to his proposition I told him my husband only got small 
money and that eight dollars rent was clieap rent, and he kept on 
talking to me. He said .• “ Well, you know I have to have some 
one to look out for your mother, and it is j^our place to do it, and if 
you will care for her and do what I ask you—nurse and care for 
her—that this house certainly shall be yours.” Well, I made the 
move for the sake of getting the house. 

36 Q. Was anybody pi’esent when this arrangement was sug¬ 
gested b.y him ? A. No one but my husband. 

Q. Wliere did this conversation occur? A. The first one oc¬ 
curred at 511 M street, southwest, my home, and several times in 
his own home. 

Q. Did you or did you not agree to this ? A. yes, sir, I agreed to 
do it. 

Q. Now, at that time who owned 1322 4J street ? A. Mr. and 
Mrs. Horn, Detective Ed. Horn, I think his name is. 

Q. After you agreed to accede to his proposition, what, if anything, 
did Mr. Cherry do with reference to the purchase of the house? 
A. Yes, he bought the house. 

Q. How long afterwards? A. Well, I think it was about thirty 
da.vs or more. Maybe a couple of days over that, but I should 
judge about thirt}'’ da.ys. I know my rent started the 1st of June. 

Q. Did he put the title in your name or in his own name? A. 
He was to keep it in his name as long as he lived and after his 
death it was to come to me. 

Q. How was it to come to you—absolutely free? A. Absolutely 
free for the balance of m}’’ life. 

Q. For your life ? A. Absolutely free at the end of his life—I 
was to get it absolutely free. 

37 Q. Did you move in the house ? A. Yes, sir, and he got it 
frotn Mr. Horn, and when Mr. Horn’s time expired to get out 

I moved in. 

Q. How long did you live in the house ? A. I lived in the house 
from 1897 to 1901. 
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Q. Now, after 3 'ou and your husband moved in the house- A. 

Yes, sir—and child. 

Q. After you moved in the house what was the ph^ysical condition 
of your mother? A. Wh\% my mother was a woman that certainly 
needed some one to look after her. She was liable at any moment 
to fall witl> a vertigo spell, or be struck with paralysis. 

Q. After ,you and your husband moved in the house, what if any 
changes did you make? A. Yes, sir, we made changes in the house. 

Q. Wliat did you do? A. Well, the first thing the house needed 
painting. My husband used to get out of bed early, and before he 
would go to work he would paint the doors—tlie first coat so the 
grainer could commence. I did not pay for papering the parlor, but 
I paid for putting the gold moulding in. ' 

Q. How many rooms did the house have ? A. Six rooms and a 
bath-room. 

Q. Did your husband paint the entire house? A. He painted the 
woodwork of the entire house. 

Q. What else did he do? A. He painted the kitchen and the 
batli-room. 

Q. You mentioned something about the moulding ? A. Yes, sir— 
gold moulding in the parlor. 

Q. Who put that put? A. I paid for that myself. 

38 Q. Was anything else done with reference to the improve¬ 
ment of the house? A. Well, there was paper put on the 

wall, but I did not pay for that. 

Q. Who paid for that ? A. Mr. (Ihorry. 

Q. Now, how often, if it was often, did you attend to the nursing 
and care of 3 'our motlier ? A. Au}' time at all that she asked me. 
Any time they wanted me. 

Q. How often did you go over to her liouse? A. Every day of 
my life. It was right next door. 

Q. What did you do when ^mu went there? A. I made beds 
and I house-cleaned twice a ,year—'took up carpets, put down car¬ 
pets, washed widows, scrubbed and cleaned up. 

Q. What did you do with reference to caring for your mother— 
nursing her? A. I did everything that was ever needed. Lifted 
her up and lifted her down. I did oveiwthing she ever asked me to 
do. Sat on the porch and kept her company. 

Q. Did she require the service of some one to nurse her ? A. 
AVell, she would have to have some one with her—she could not be 
left alone when he went to work. 

Q,. What time would he leave for his work ? A. About half past 
four 

Q. What time would become in? A. I could not tell exactly. 
Sometimes past raidniglit, I guess. 

39 Q. How did he spend his time after he got in the housed 
A. I suppose he would go to bed in the house. 

Mr. Archer: I object to the witness’s supposition. 
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Q. State if you can, Mrs. Whalen, what Mr. Cherr 3 ’^ did when he 
returned to his home 1324 street, southwest. A. He would go to 
bed and would get up in the morning and make breakfast on the 
gas stove, and stay there until evening—about three o’clock in the 
evening, or half past two, it might have been. 

Q. I want you to detail just exactl}’^ what you did for your mother 
so fur as nursing and caring for her is concerned from 1897, when 
you moved in 1322 41 street, up to the time of the death of your 
•mother? A. Well, I moved in the house in 1897. Tliere never 
was a da}' passed that I was not in there. It was my own home. 
Anything I seen needed doing, I done it. Anything he asked me 
to do, I done it. I would sit in the parlor and talk to her if she 
was in tl»e parlor. One-half of tiie time you would not be allowed 
to go up in the bed-room, and I would go up - anyhow and talk to 
her, and every day 1 made her bed up and did everytliing just like 
in my own home. 

Q. Was she able to help herself? A. She could dress herself. 

Q. Did she have the services of a doctor? A. Slie could not have 
any doctor, only as her husband would allow him to come, as he 
would go after him? That was the settled understanding. He 
would have to go for the doctor before he was allowed to call on 
her. 

Q. What doctor did he have? A. I think his initials are 
40 C. 0. Winter. I know his name is Winter. He lives on 41- 
street between H and I. 

Q. Did your father ever have anj' conversations with 3 'ou after 
you came to live at 1322 41 street, witli reference to giving you this 
property absolutely after his death, for nursing your mother? A. 
Yes, sir. 

Q. What conversation did you have? A. Well, he told me, he 
told my mother so, and she had the impression when she died, that 
lie had made a will that that house was for me for nursing and car¬ 
ing for 111 }' mother. 

Mr. Archer: I object to the witness’s statement with respect to 
the impression her mother had when she died. 

Q. How many times after j'ou moved to 1322 4J street was it that 
your father told you that he would keep his agreement with you to 
give you this property absolutely after his death for nursing and 
caring for j'our mother ? A. Dozens of times—dozens of times. 

Mr. Archer : I object to this statement unless some time is given 
with reference to when thev were made. 

ft/ 

Q. Can .you indicate at what time between 1897, the making of 
the contract, and the date of the death of your mother the defend¬ 
ant, John Cherry, said and reiterated to you that 1322 4^ street 
would be yours absolutelj' after his death, for nursing and caring 
for your mother ? 

Mr. Archer : I object to the leading form of this question. 





24 


JOHN CHEERY KT AL. VS, ELIZABETH ANN WHALEN. 


The AVitness : Yes, sir, 

41 Mr. Archer: And I particularly object to the word 
“ reiterated.” 

Mr. Davjd : Well, strike out the word “ reiterated.” 

The AA^itness : AVell, right the first thing in the fall. I moved 
there in the summer time, the 1st of June, and right there in the 
fall house-cleaning my fatlier stated then and said it was going to 
be mine for nursing and caring for m}^ mother. That was the fall 
when I first moved in there; that was the fall house-cleaning. 

Q. Did he ever sa}^ that to you after that time? A. Lots of 
times. 

Q. Between what dates? A. AVell, my gracious—it was every 
day in the week if the truth was known. I could not tell the dates. 

Q. 1 mean years. Between what years? A. Well, it was every 
year and ever 3 »^ day. 

Q. Did your father ever make this statement to you in the 
presence of anyone other than yourself and husband? A. Well, it 
was of course everybody in the neighborliood—-we had always lived 
down there and they all knew that was what I was brought therefor. 

Mr. Abchice: I object to the witness’s answer that everybody in 
the neighborhood knew what she was brought there for, it being 
obvious that she cannot know that. 

Q. You have stated, Mrs. AVl]alen, that your father told you that 
he had executed a last will and testament wherein he had devised 
1322 street, southwest, after his death to you absolutely. AVill 
yon state when he said this ? A. AVhat year ? 

AVell, the last time he ever said it to me was after my 

42 mother’s death. He says that house 1322 was certainl}^ for 
you. Mv mother was dead then. 

Q. Did he say to you what year he had made this will ? A. 
Well, he made the will in 1897—the year we moved in the house. 

Q. When was it that he told you he had made the will? A. 
AVell, he made the will on the day, and that veiy evening he told 
it to me, and told my mother, too. 

Q. Did he tell anybody else in yo-r presence? A. Well, there 
was nobody there except my mother and myself. 

Q. How much of your time did )’^ou devote to your mother in 
looking after her and nursing and caring for her after you moved 
to 1322 4i street ? A. Some days I spent all day and some days I 
ma\' not and some days I may not have spent more than three 
or four hours in there. That was the way it was. 

Q. Your father was not at home then? A. Sure he was home, 
reading the paper in the morning, but in the afternoon he was in 
bed. 

Q. You have said that your mother died April- A. April 

19,1900 ; ves, sir. 
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^ Q. Were you present at Lier bedside when she died? A. Yes, 
sir. 

Q. AVere you present at her bedside the night previous to her 
death? A. Yes, sir. 

Q. AVill you state who else were present? A. The night before 
my mother died there was Mr. and Mrs. Connelly, Mrs. Bell, 

43 Mrs. Skinner and Mrs. Connelly’s little daughter and my 
own daughter and iny husband and my father. Of course 

he was there. My mother was taken very bad and she sent for ray 
father in the park the night before she died. 

Q. Did your father return to the house in obedience to the re¬ 
quest? A. Yes, sir. 

Q. Will you indicate what happened? A. AVell, my mother had 
a very bad spell and we thought of course she was going to pass 
away, and she says to me, “Annie- 

Mr. Archer: I object to anything Mrs. Cherry said. 

Q. Was your father present? A. No, my father was at work. 

Q. I want to know what liappened when your father came to the 
house ? A. He came right up stairs and went alongside of the bed, 
and ho took ni}'^ mother’s hand, and she says: “ I think I am going 
to leave vou,” and I do not know now whether he said—what re- 
mark he made—but he made some answer. It was no more than 
natural he should make some answer. She says: “ Jolm, don’t for¬ 
get what your contract and agreement is and what you have always 
promised. These houses—one is for Annie, and one for Susie and 
this is for the granddaughter,” and he said : “ Just as you want 
shall be so.” And she asked Iiiin never to get married. 

Q. What did he say? A. Because, she says, “Plenty will have 
you for what you have got.” He says: “ It is too late in the day to 
think about marrying.” 

Q. You say x^ur mother said to him not to forget the 

44 promise to give j'ou 1322. A. She did not recall the num¬ 
ber. She says: “To give me the house I was in.” 

Q. What did your father say ? A. Just what you sa^'. Mar}', shall 
be done.” 

Q. Did your mother say anything to your father in your presence 
with reference to what you had done for her? A. Well, not that 
night, because I suppose she was suffering so she did not think about 
the nursing and caring. 

Q. Did she at any time prior thereto ? A. Yes, sir. 

Q, Where? A. Right down in the parlor and up in the bed-room. 

Q. What did your father say ? A. “Just what you say, Mary, shall 
be done.” That is what he said. 

Q. You misunderstand me. What did your father say in answer 
to her prior to that time before that? A. Yes, sir. 

Q. When your mother would tell him- A. That she wanted 

me to have that house for nursing and caring for her. 
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Q. What did lie say? A. He said certaiuly.. that was what I was 
brought there for, and tiiat was to be mine. 

Mr. Archer: I object to what Mrs. Cherry said on that subject 
and what Mr. Cheriy said on that subject at tliat time, as being im¬ 
material to this controversy, and not binding on this defendant. 

45 By Mr. David ; 

Q. Did j'ou ever have occasion and was it necessary for you to go 
over to nurse your mother during the night time while you were 
living there ? 

Mr. Archer: I object to the leading form of the question. 

A. Never until the last nineteen da 3 's she lived. Slie needed some 
one in there at night to look after her, but after he came homo, until 
maybe a week before she died—we didn’t stay after he came home. 

Q. Did \'our father ever re-marry ? A. Yes, sir. 

Q. Whom did he marry ? A. Well, .some one by the name of 
Frances Hilton. 

Q. When did he marry? A. I think it was eleven or twelve 
months after he buried my mother. I cannot tell you exactly the 
truth. I have never seen it published or announced—only what 
other people say. 

Q. You have said, Mrs. Wlialen, that as a part of the agreement 
and contract you were to pay your father eleven dollars a month 
while \'ou lived in this house and the water rent in connection there¬ 
with? A. Yes, sir. 

Q. Will you state whether or not you paid that rent ? A. I paid 
my rent in advance on the first of oveiy month. 

Q. Did you paj* him every montli ? A. I paid the rent, eleven 
dollars per month; and the water rent b}^ the year. 

46 Q. To whom did you pay this money? A. I paid it to my 
mother. That was the agreement when I came there to live, 

that my mother was to receive eleven dollars rent. 

Q. Did you pay it to her? A. I paid her the rent from the 1st 
of the month, but I paid the water rent to him. 

Q. When did you cease to live at 1322 Four-and-a-half street? 
A. Well, I got a notice, I think it was the 22nd day of March, 1901. 

Q. Notice of what sort? A. A thirty days’ notice to vacate his 
premises. 

Q. Served b}'whom ? A. Well, I do not know. I think his name 
is Mr. Hopkins. He is one of Mr. Charles Parker’s agents—real es¬ 
tate agents, southwest. 

A. And ill consequence you moved out, did you? Q. I moved 
out when that letter made me move, at least I went out. One more 
day and I would be set in the street. 

Q. You mean to sa}"- your father set you out of the house? A. 
Well, he would if I had stayed one day longer. 

Q. Do you know your father’s handwriting ? A. Sure—yes, sir. 
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Q. I will ask you to look at this paper. Whose handwriting is 
this “ John Cherry ”? A. That is Mr. Cherry. That is where he 
put his signature on to it—his name. 

47 Q. The defendant in this case ? A. Yes, sir. 

Q. Did you see him write that? A. Yes, .sir. 

Q. I will read this: “ This is to certify that Mrs. Anne Whalen 
paid me eleven dollars for rent of house 1322 4^ street, southwest, 
from June 1, 1S97, until May 1, 1900. Signed : John Cherry.” 

We offer this in evidence and ask tlie examiner to mark it. 

(The same was marked by the examiner “ Complainant’s Exhibit 
No. 1.”) 

Q. How much water rent did you pay? A. $3.50 a year. 

Q. And to whom did you pay this ? A. To Mr. Cherry. 

Q. Paid it how long and up to what time? A. I think it was 
about a year or two. I moved in there in June, and he said he 
would not charge for that year. I had just moved in. But the next 
year I paid it, and the next year after I paid it. I am sure I was 
there for three years. 

Q. Did you pay it up to the time you ceased to live in tlie hou.se ? 
A. The other water bill liad not come in when I was put out. 

Q. Do you know why he put you out of the house ? A. Well, he 
could not say why lie put me out, only he ejected me out on account 
of getting married to this woman. She wanted to come and live 
there on account of her sister. Instead of mother and daughter he 
told me he wanted two sisters living there. 

48 Q. Did he have any conversation witli you before he put 
vou out of the house? A. Yes, sir. 

Q. State what that conversation was? A. On the 17th day of 
March, 1901, my father had been away visiting for a week. He 
told me, he said—“Annie, I might as well tell you now as any other 
time. I am going to get married on the 3rd of Juno, and I want 
you to vacate this house. It is to be for m}^ wife.” I pleaded and 
begged him to let me stay there and pay the eleven dollars and 
water rent, as I had always done, as the agreement was, having- 
nursed and cared for my mother, and he told me my mother was 
dead, rot, forgotten, and that was forgot, too. 

Q. Was anybody present when he had that conversation with 
you? A. No one but my husband. 

Q. Where did it take place? A. In my kitchen. 

Q. In premises number what ? A. 1322 4J street, southwest. 

Q. You say you talked and pleaded with him to let you remain ? 
A. Yes, sir, and pay the eleven dollars rent, as the agreement and 
contract was. 

Q. What did he say? A. Pie told me ray mother was dead, 
rotten and forgotten, and that was forgotten, too. That is what he 
told me right in my kitchen. 

Q. I will ask you to look at that letter (handing witness 

49 the paper). A. Yes, sir. 
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Mr. David : We will offer this letter in evidence. 

Q. Do you know what disposition, if an}', your father has made of 
premises No. 1322 4^ street, otherwise known as sub-lot 138 in square 
546? A. Well, I only know througli that letter I received from Mr. 
Archer that he had made it over to his wife. 

Mr. Archer: I object to the contents of any letter as being in¬ 
competent. Not the way to prove a thing sought to be establislied. 


Stipulation. 

It is hereb}' stipulated by and between counsel for the respective 
parties that the defendant John Cherr 3 ’’did, on or about the 3rd day 
of July, 1902, execute and deliver a deed in trust, or what purports 
on its face to be a deed in trust, to liis co-defendant, .James B. 
Archer,.Jr., trustee, for a consideration of one dollar, tliereb}'con¬ 
veying to said trustee lots Nos. 137 and 138 in Jolin R. McLean’s 
and others’ subdivision of square No. 546, as per jjlat recorded in 
Book 13, folio 192 of the records of the surve,vor’s office of the Dis¬ 
trict of Columbia, with the provision contained in said conveyance, 
to wit, “ In trust to convey in fee simple to the .said iNIary Frances 
Cherry.” That said deed of trust was recorded on the 7th day of 
July, in Liber 2649, and folio —, one of the land records of the Dis¬ 
trict of Columbia; and said lots embraced in said deed are known 
as No. 1322 and 1324 41 street .southwest, in said city and 
District, and that said lot and promises No. 1322 41 street, south¬ 
west is the identical piece of real estate which has been re- 
50 ferred to in the bill of complaint; and that on, to wit, the 
7th day of -July, 1902, the said defendant, James B. Archer, 
trustee, executed and delivered what purports on its face to be a 
deed in fee simple to the defendant Maiy Frances Cherry, for a con¬ 
sideration of one dollar, the real estate described in the said deed 
from the defendant John Cherrv to the said defendant Archer, trus- 
tee. Said deed was recorded on July 7, 1902, in Liber 2649, at folio 
—, one of the land records of the District of Columbia. Said deeds 
mav be read in evidence at the trial and mav be considered in evi- 
deuce for all purposes of this cause. 

Cross-examination. 

B}’’ Mr. Archer : 

Q. Where were 3 mu living when you were first married? A. 
When I was first married, 3 mu mean the first time I was married to 
my first husband ? 

Q. Yes. A. Well, I do not remember. 

Q. Were 3 mu living with your father and mother? A. No, sir, I 
was not. I was not living with them when I first got married. 

Q. You were not living with them, at that time ? A. No sir—that 
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lias been so many 3 'eai's ago I do not remember anything about the 
time I was first married. 

Q. What was your first luisband’s name ? A. George Cronin. 

Q. How long did he live with jmu after you were married ? A. 
About three years. 

51 Q. Any cliildren born to you ? A. I have a daughter. 

Q. Born to you b}'’ 3 mur first husband? A. Why, sure. 

Q. And after his death where did you live? A. After his death 
I went to live with rav mother and father. 

Q. Where was tliat ? A. There on Sixth street. 

Q. What number? A. I do not know. Right in the rear of 
Sixth street. I do not know the number. 

Q. In the rear of Sixth street? A. Yes, sir. 

Q. And yon do not remember the number? A. No,sir, I do not. 
Q. But 3 'ou went back to live with your mother and father? A. 
Yes, sir, 

Q. How long did 3 mu remain there',? A. I think it was about 
five 3 'ears I was a widow, but it may not have been exactl 3 ’^ five, but 
it was verv near five. 

Q. And tlien 3^11 married Mr. Whalen ? A. Yes, sir. 

Q. And where did 3 'ou go to live after you married Mr. Whalen? 
A. When I was married to Mr. Whalen I had a place furnished on 
H street, southwest. 

Q. When 3 'ou returned to 3 mur father after the death of your first 
husband, was he living at the same place as he had been 

52 living, when 3 mu were married? A. Yes, sir. 

Q. What was tlie number of this place on H street you 
moved to? A. I do not know; I do not remember the number. 

Q. What part of 11 street? A. On H street between 3rd and 
streets, southwest. 

Q. How long did you stay there? A. I could not tell exactl 3 L 
Q,. Then where did you move ? A. I moved to 511 M street, 
southwest. 

Q. So that after your marriage and before you went to 1322 — 

you lived at these two houses, one on H street and one on M street ? 
A. When I was first married to Mr. Whalen I had a house fur¬ 
nished on H street. I only stayed there a short time and moved 
from tliere to 611 M street, as near as I can come to it. I moved 
from H street to 511 M street, soutliwest. 

Q. And then you moved from 511 M street to 1322 4J street ? 
A. Yes, sir, I am sure of that. 

Q. Who constituted your family while 3 'ou lived atSll M street? 
A. Myself, husband and ray baby. 

Q. That is the bab 3 ’^ that was born to Mr. Whalen and yourself? 
A. Yes, sir. 

Q. Who constituted your father’s family at that time? A. My 
father and mother and my baby. 

Q. How old is she? A. I judge about eighteen. 
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53 Q. How old was she then ? A. She was about a year and 
a half old when her father died. I do not remember the ex¬ 
act date. 

Q. Plow long had she been living with your father? A. Ever 
since first husband died. 

Q. Did she live with you after your husband’s death? A. When 
we lived together. 

Q,. Do you know where she lives now? A. Lives with hergrand- 
father, I judge. 

Q. That is Mr. Cherry, your father? A. Yes, sir. 

Q. When did 3 ’our mother first begin to get ill? A. You mean 
before 1 moved in that house? 

Q. Yes. A. Well, I think it was about 18—my mother was first 
taken sick in 1893,1 think. 

Q. You looked at that paper there. A. I cannot think of the 
dates. 

Q. Have you been getting your dates from that paper ? A. No, 
indeed. I alwa 3 ^s have 1113 ' dates down. 

Q. Wliy do you look at that paper? A. Because I cannot think 
of tlic dates. 

Q. How man 3 ' of these dates have you gotten from that paper? 
A. I have gotten no dates at all from that paper. 

Q. When did you put those dates down ? A. Many, many years 
ago. 

Q. You put those dates down man 3 % man 3 ' 3 'ears ago ? A. Oh, the 
dales down. No, sir, I did not put the dates down man}' }'ears 
ago. 

54 Q. When did you write on that paper, putting those dates 
down? A. I would not say when. I could not tell right 

down to a fine point. 

Q. Was it a year ago? A. It might have been. It might have 
been longer or shorter; I do not know. 

Q. Is that the nearest 3 'ou can come to answering that question ? 
A. I could not tell 3 ’ou exactly when it was. 

Q. You do not know whether it was a 3 'ear or whether it was yes¬ 
terday? A. Oh, it was not yesterday, but I cannot think of dates. 
No one can think of dates. I can think when my mother died and 
when I moved in 1322. 

Q. When did your mother begin to get sick? A. I think, as I 
told you before, it was ’93. 

Q. What was the nature of her ailment then? A. She had a 
paral 3 ’tic stroke. 

Q. Was that the only stroke you referred to some time ago in 
your testimony? A. She had more than one. 

Q. Do 3 ’ou know of aiu' other stroke she had. A. Only what the 
doctor said. 

Q. She had one in ’93, did she? A. I do not say it was in 1893. 
I said she was suffering from paralytic strokes and vertigo. 

Q. In 1893? A. Yes, sir. 
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Q. How many did she have in 1893? A. I do not know. 

55 Q. When did she have another one after that ? A. I could 
not tell exactl}’’ the date, 

Q. Do you know that she ever had any after that? A. Only what 
the doctor said. 

Mr. Archek : I object to what the doctor said. 

Q. Do you remember the form that this paralytic stroke took? 
A. It — some trouble here with her left hip where she always com¬ 
plained. I am most sure it was her left side. I know by her lay¬ 
ing in the bed it was her left side. 

Q. How did it affect her? A. She could not use her left foot like 
YOU and I could use ours. 

Q. Did it affect her in any other way? A. Only that she had this 
paralytic spell. 

Q. Was any other part of her body affected bj' these spells ? A. 
Only this left hip. 

Q. You are unable to give any paralytic strokes except the one in 
1893 ? A. I know she laid others after I moved in the house. 

Q. When ? A. In the fall, I think, of 1897. So the doctor said 
it was paralytic. 

Mr. Archer: I object to what the doctor said. 

A. Well, I am no doctor, Mr. Archer, I have to go by what the 
doctors tell. 

Mr. Archer : I object to the witness’s statement. 

Mr. David : Counsel for the complainant suggests that when 
the counsel for the defendant asks the witness a ques- 

56 tion, he is not entitled to object to the answer given. 

Mr. Archer: I am entitled to object to this witness mak¬ 
ing a speech in tlie record whether it is incompetent or not, and 
when it is called for or may reasonably be supposed to be called 
for by question. 

Q. So then you know of her having had a paralytic stroke in 1893 
and one after you moved in the house. Did she have any othei's? 
A. Well, I cannot call to mind particularly. 

Q. You do not remember any others? A. I could not call them 
to mind. It is natural if a person has so many things in mind—I 
could not bring them to mind. 

Q. Well, was the effect of this paralytic stroke any different from 
the one in 1897? A. Well, yes, I believe the one in—I do not know 
whether there was any difference or not. I could not tell. That 
has been so long ago that I could not tell, Mr. Archer. 

Q. 1893 is not so long ago ? A. Well, I think so. 

Q. You remember these conversations clearly. A. You can re¬ 
member conversations more than such things as paral^'tic strokes. 

Q. When it occurs to your mother it impresses one, don’t it. A. 
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If it happens to persons they could not tell exactly when they saw 
their mother in misery, which one was worse than the other. 

Q. Are you able to give me any other paralytic strokes ex- 

57 cept those 3 'ou have named ^ A. That I could not say. She 
liad those paralj'tic spells that bad. 

Q. Mrs. Whalen, who took care of your motlieT from 1893 to 
1897 ? A. There was a very good neighbor named Mrs. Nolan. I 
think her number was 1320, because mine is 1322. She certainly 
was a good woman. Whenever mj’’ niotlier was taken sick, or any¬ 
thing, she always came in—any hour you wanted her—and several 
times she came for mo to come, and one night in particular I could 
not come, on account of lu}’’ baby not feeling very well. Well, Mrs. 
Nolan was talking about moving, and she told that to my father, 
and she says, “Mr. and Mrs. Ciieny, I am going to move.” So of 
course mj’’ mother and father saj’s: “ Well, if Mrs. Nolan is going 
to move, I do not know what we are going to do,” and Mrs. Nolan 
was certainly good. 

Q. Now, Mrs. Whalen, j^u were in the habit of giving your 
mother all the attention she needed daring that period from. 1893 
to 1897? A. No, sir, not all the time. 

Q. Your relations with your mother and fatlier during that time 
were good, weren’t they ? A. Always of the most pleasant kind. 

Q. Can you sa\' how often you were in the habit of going there 
during the period 1893 to 1897? A. Yes, sir. After my baby was 
a month ohl I never missed a da}’. 

Q. How long would you stay? A. Just as long as I could 
stay. 

58 Q. Can you give me an idea? A. If my husband was 
coming home to a five o’clock supper I would go home to 

have the supper ready. 

Q. What would you do on these occasions? A. Why, I would 
sit around and talk, and if anything was needed to be done I would 
do it. 

Q. In the direction of cleaning bouse? A. Yes, I done house¬ 
cleaning twice a year—spring and fall. 

Q. And waited on your mother? A. Yes, sir, if she wanted any- 
thing. 

Q. Sit on the porch during that time? A. Yes, sir, because my 
father used to work in the evening. 

Q. Did you ever have any particular time of the day for going 
there? A. During the time between 1893 and 1897? No sir, I did 
not have any particular time at all for going there. 

Q. You would go there when it was convenient? A. No. If she 
had a bad vertigo spell in the night, the first thing in the morning 
I was off with my baby. 

Q. How did they affect her? A. I never seen anybody have 
them but my own mother. 

Q. Would she fall over? A. Yes, if there was not some one to 
catch her. 
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Q. How long would ifc take to restore her? A. Some might be 
very short and some might be for a long time. 

Q. And you were in the habit of going there every day ? 

59 A. I never missed a da}' in my life when my baby was well 
enough for me to go. 

Q. Did you go there more than once a day during those periods? 
A. Yes, sir. Sometimes I would go there in the morning and go 
back in the evening. 

Q. Did you perforin any regular service when you went there ; 
that is were you in the habit of doing certain things eveiy day ? A. 
From 1893 to 1897 I was not in the habit of doing any regular 
things, only seeing something needed to be done I would do it. 

Q. Was your father in the habit of visiting you at your house 
511 M street? A. Yes, sir. 

Q. How often? A. Well, he used to come down to the house and 
during the summer time it was a very rare thing when he did not 
stop in the morning, and in the winter time it was very often. 

Q. And that practice continued up to the time you spoke of in 
May when he came to your house ? A. Yes, sir, he was always very 
friendly and all. 

Q. Now, can you tell what day this arrangement was made be¬ 
tween you and him ? A. No, sir, I could not. 

Q. Can you tell what day of the week it was ? A. No, sir. 

Q. Or what time of the day it was? A. Yes sir, ray husband was 
sitting down to dinner. It was about eleven o’clock. He had a 
late car then. 

60 Q. Your husband works on a street car? A. Yes. My 
husband was sitting at the table at what we call dinner, eleven 

o’clock in the day, and my father was going to the ice-house and had 
a big basket on his arm. And he came right in and talked about 
Mrs. Nolan, and this talk had been going on for a long time about 
Mrs. Nolan going away, going to move, and these are the very words 
my father used to me. He said : “ Annie, Mrs. Nolan is going to 
move, and I need some one to take care of your mother”—and he 
said: “ This is an agreement between me and you—agreement and 

contract—if you will agree ”- 

Q. He used both of those terms “ agreement and contract ” ? A. 
He certainly did. “ If you will agree to nurse and care for your 
mother and pay me eleven dollars and the water rent,” he says, ‘‘ at 
my death this house 1322—I will buy it—and it certainly shall go 
to you.” He says: “ I have to have some one to look after the old 
woman.” He says: “I cannot give up my time.” 

Q. That is his exact language? A. That certainly is his exact 
language. 

Q. He referred to this house 1322 at that time ? A. Yes, sir. And 
Mr. Horn wanted to sell it, he drew the money from the building 
association and gave me- 

Q. Who was present when that conversation took place ? A. No 
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one but me and my husband. We never have any gangs around 
our house. 

Q. The scene is perfectly familiar to you. You recollect 
that? A. Yes, the same as if some one would say something 
61 to me now. 

Q. No one was living there but your husband and your 
baby? A. Yes. That happened in my kitchen at oil M street south¬ 
west. 

Q. You also agreed that you were to occupy the house during 
3 'our father’s lifetime ? A. Aly father told me if I would pay eleven 
dollars rent and water rent by the year, at his death—he was going 
to buy 1322 from Mrs. Horn—and at his death lie was to give me 
that house. 

Q. Your father also used the words “ free and discharged of all en¬ 
cumbrances,” did he not? A. Well, it was to be without any in¬ 
cumbrance on it, because he was- 

Q. Did he say that? A. He said I was to have it free after his 
death, because he drew the §2400 out of the building association. 

Q. Did he use the word “encumbrances”? A. I don’t know 
whether he did. 

Q. You swore in your direct e.vamination—didn’t you say in your 
direct-examination that he said he would give it free of all encum¬ 
brances? A. I suppose if I said it first that is what he said. “ Free 
of all encumbrances’’—yes, sir, that is what he said. 

Q. Now, I notice you have sworn in this bill that it was further 
understood and agreed between the parties thereto that the complain¬ 
ant should occupy the said premises during the lifetime of the said 
defendant John Clieriy and pay a monthly rental therefor of 
62 the sura of eleven doUars and the water rent in connection 
therewith. A. Yes, sir. 

Q. Is that true? A. Yes, sir, I was to live there nil ray life. 

Q. When did you cease occupying this house, Mrs. Whalen? A. 
I was served with a thirt}^ da^'s’ notice on the 22nd da}' of March, 
1901. I moved the da}' before ho would have put rao out in the 
street. 

Q. And you got out? A. Yes; I did not want my furniture set 
out on the street. 

Q. What was the date of that notice? A. I do not knew exactly 
the date. 

Q. What year was it ? A. Oh, it was 1901. I know the year. 

Q,. 1901 you moved out of the house? A. Yes, sir. 

Q. AVhat was the month? A. Well, I could not tell you the 
month, Mr. Archer, I do not know what month it was. 

Q. In your examinatiou-in-chief, you said you did not know why 
your father had done that ? Hadn’t you gotten your husband to 
sue jraur father before that time? A. No, sir. 

Q. Didn’t he sue your father ? A. Yes, sir. 

Q. He did sue him? A. After giving me a thirty days’ notice. 
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Q. Do 5 'ou know what he sued him for? A. Yes, I know what 
he sued him for. 

63 Mr. David : Counsel for the complainant objects to any 
matter involved in a suit between Mark T. Whalen, who is 

not a party to this suit, and the defendant, Jol)u Cherry, for the 
manifest reason that it can have no bearing upon this issue. 

Q. What was tliat suit for, Mrs. Whalen? A. Well, I will have 
to think a little wliile, now. 

Q. Why? A. Because that is about my husband’s affair. 

Q. You were present, weren’t 3 'ou, at the trial ? A. I believe I 
was there. 

Q. You testified as a witness, didn’t .you ? A, Yes, sir. 

Q. You know you were there? A. Yes, I know I was there, yes. 

Mr. David : That is all under objection because it is incompetent. 

The Witness : Because I have not my mind on that part at all, 
Mr. Archer. 

Q. I want to know what that suit was about. 

Mr. David : Same objection. 

The Witness : What was that suit about ? Why, because my 
father had broken his agreement and contract. That is, that was 
the reason. He agreed that if I nurse m}’^ mother and care for her 
and give him eleven dollars rent, that X was to stay in the house. 

Q. Where was 3 'our father living at the time that suit was brought ? 
A. He lived with me. He came to move with me at the time of my- 
mother’s death ? 

64 Q. Under what arrangement. A. I will tell you in a little 
while what it was for. I offered mv father the rent on the 1 st 

day of Ma\', and he told me—well, I do not know whether I can state 
his exact words as I did in the other trial, because that is a matter 
of impossibility- 

Q. Give the substance of it. A. I cannot give the exact words 
that I gave you before, because that is a matter of irapossibilit 3 ^ He 
told me, he says: “ I want to get a headstone for your-mother’s grave, 
and I do not want to draw anj’^ money from the bank.” He says : 
“ How about letting the rent go for the board? You know I have 
always agreed with you that this house was to be yours at my 
death.” 

Q. Did .you agree to that? A. I said it was all right to me. That 
is what I said—it is all right to me. 

Q. Did you not swear in tliatcase that you did not make any such 
agreement with him? A. No, sir, I did not. 

Q. Didn’t you swear that that was not the agreement? A. No, 
sir, I did not. I said : “ That is all right, because.he said, “As soon 
as I get the old lady’s headstone paid,” he says, “ there will be money 
I will bring in for the house.” 

Q. What was that suit about Mrs. Whalen ? 
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Mr. David : The same objection. 

The Witness: AVell, of course he wanted to throw me out in the 
street just the same as you take a dog and throw it out. I thought 
I should get something for his board during the time he had 

65 been there. If I got for board only eleven dollars house rent, 
I would break up house tomorrow. 

Q. Since he was going to put you out, you ought to have money 
for his board? A. Then my husband sued him to tiw to get the 
board. 

Q. And it was that suit we have been talking about? A. That is 
the suit we have been talking about. Well, I just told you my hus¬ 
band tried to get board and could not get it. He didn’t get it any¬ 
way. 

Q. Mrs. Whalen, you had a paper there a moment ago which you 
identified as having been signed by your father. In whose hand¬ 
writing is the body of the paper? A. I wrote that. 

Q. Where did you get that paper ? A. You ought to know. Well, 
it was from the justice of the peace. 

Q. It was offered in evidence in the justice’s court; was it not? A. 
Yes, sir. 

Q. What was the occasion of your father signing this paper? A. 
No occasion at all. Only when I started in the house to pay my 
rent I asked him for receipts. He says: “ Oh, bosh, who wants re¬ 
ceipts from their own father,” and then when I got ready to move 
out, I thought to myself I was veiy foolish to be in that house every 
year and paying rent, and he could go away and say I never gave 
him a cent rent 

Q. Mrs. Whalen, when you paid rent, did you demand receipts? 
A. No, I never paid him a cent rent. I paid it to m}' mother. 

66 I asked him the first of the month I was there for a re¬ 
ceipt, and he said, “ You don’t need a receipt from your own 

father.” 

Q. Is it not a fact that when you were going to leave the house, 
when your father asked you to move and to leave there, that you 
went to look for another liouse? A. Did I look for another house? 
No, sir, I did not. 

Q. Isn’t it true that you got this receipt in order to present it to 
the real estate man ? A. No, sir. No man ever asked me for a re¬ 
ceipt, because they know I am honest. 

Q. Didn’t j'ou ask for this so you could show it to the real estate 
agent? A. No, sir. An honest person does not have to have a re¬ 
ceipt. 

Q. You deny you got it for that purpose? A. Yes, sir, I deny 
that. 

Q. Still you admit that you have not paid him any of this money, 
but had paid it to your mother? A. I paid it to his wife. That is 
what he had to live on—eleven dollars rent. 

Q. Wliere was he living at that time? A. He was living with 
his other daughter, Mrs. Skinner. 
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Q. He went to live with Mrs. Skinner after he moved from your 
house? A. Yes. 

Q. How did he come to leave your house? A. Well, it was on 
Saturday, I think it was the 16th. I know it was on Saturday. It 
may have been the 17th. father came to live with me after my 
mother’s death, and on March—I guess lie was on his fifteen days’ 
leave of absence. He was away from my house on a visit 

67 somewhere. He came back on Saturday going on to lunch¬ 
time, and asked me if I was ready to get it, and he said he 

was hungry and he hadn’t anything to eat. I got him his lunch, 
and he came afterwards into my kitclien when I was preparing 
supper, and he says: “Annie, I may as well tell you now as any 
other time, I am going to get married on the 3rd of June. And I 
want this house for my wife.” 

Q. Well, what did you say then? A. Well, I talked and pleaded 
with him to let me staj’’ there and pay the eleven dollars rent as I 
always had done. I said : “ You know the agreement and contract 
between you 'and me for caring for my mother.” Pie says; my 
mother was dead and rotten, and she was forgotten too. These were 
the identical words. 

Q. Did 3 mu order him out of jmur hou.se? A. No, sir. 

Q. You swear positivel}^ to that? A. If you are my boarder, Mr. 
Archer, I can ask you to get another boarding house. After I found 
pleading and talking would do no good I says: “ Well, you have 
eaten mv husband’s hard earned victuals and vou have not given 
anything except the eleven dollars rent. I says: “ Now you go where 
you have to pa}’' for your stuff.” 

Q. Did you not know your father’s present wife before he was 
married to her ? A. I have met her in her sister’s house. 

Q. She lived in the neighborhood, didn’t she? A. She staye 
there at her sister’s. 

Q. Weren’t you acquainted with her? A. I seen her in there 
yes. 

68 Q. Were you introduced to her ? A. Yes. 

Q. And did you hold any conversations with her ? A. 

Yes, sir. 

Q,. She is not a stranger to you ? A. Well, she is not an intimate 
friend of mine because the acquaintance was too short. 

Q. Your father’s marriage was very objectionable to you, was it 
not? A. No, indeed. He could get married any time he wanted, 
but he had no right to break his agreement and contract. That 
was the thing objectionable to me, and he promised on his wife’s 
deathbed that he never would marry. 

Q. But your father’s marriage was very objectionable to you ? 
A. No, sir, not the marriage at all. It was the breaking of the con¬ 
tract and agreement—not the marriage at all. 

Q. When did you first learn that your father had conveyed this 
property away ? A. When you sent me that letter. 
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Q. What letter? A. I do uot know tlie letter. You sent it to 
me. 

Q. That was the first time you learned about this? A. Yes, sir, 
the first time I learned it was when you sent me the letter. 

Q,. How long was that before you brought your suit ? A. A little 
while afterwards. 

Q. Did you ever try to get possession of the house before that 
letter came to you? A. Ofcour.se I did not. Sueing for the board 
was not trying to get possession of the house. 

69 Q. Why uot? A. IBecause I thought my father would cer¬ 
tainly think of the agreement and contract, and when he got 

read}' to die he certainly would not forget his daughter. 

Q. You found out when he gave you that notice to quit he did 
not think about the contract and agreement? A. Yes, sir, but I 
think blood is thicker than water. 

Q. And you did not want to sue him on that account? That is 
the reason you did not want to sue ? A. That is why I did not try 
to get possession of tlie house. 

Q. And therefore you did not bring suit against him to get pos¬ 
session? A. There was time for that when he died, to be fighting 
over property. Not until he conveyed it over and he has broken 
Lis agreement and contract. .He has nothing now to give himself, 
much less anvbodv else. 

Q. He broke his agreement when lie served notice? A. Yes, sir. 

Q. And you waived a breach of that part of the agreement ? A. 
Yes, you take a little off of your parents’ 

Mr. David : Counsel for tlio defendant is using a technical term— 

waiving the breach,” to which I object, for the reason that it is a 
question of law as to what constitutes a waiver, and the witness evi¬ 
dently did not understand the technical term. 

Q. Did you understand what I meant by “ waiving the 

70 breach ? ” A. No, sir. 

Q. Why did you undertake to answer it, Mrs. Whalen? 
A. You talked about why I did not get the propert 3 ^ Persons not 
having dealings in property don’t know all these things you are 
supposed to know. 

Q. You have said 3 ’ou did not want to sue for possession of this 
house because blood is thicker than water? A. Yes, sir. 

Q. Now I ask you if on that account you were willing to overlook 
the fact that your father had broken his agreement? 

Mr. David. This question is objected to upon the ground that this 
witness could not have instituted a suit to enforce this contract and 
agreement referred to and which forms the basis of this suit, until 
the defendant had actuall}’' made awaj’' with or disposed of the 
property by conveyance, and the question therefore is an improper 
one. 
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The Witness. I thought when in\' father died I was of course to 
get my share of the pi'operty. 

Q. What did you consider to be j^our shai*e of the property? A. 
The agreement and contract lie had made with me for nursing my 
mother, 1322 4|- street—wliat I had nursed for and worked for. 

Q. Have you any idea what this house rents for, Mrs. Whalen. 
A. Yes, sir, I believe he gives it to his sister-in-law for fifteen dollars. 

Q. His sister-in-law for fifteen dollars ? A. I think that was what 
she was paying. 

71 Q. He occupies one of these houses yet? A. Not without 
he moved in since Sunday. 

Q. Do you know who is living there? A. Mrs. Curtis lives in 
1324, and Mrs. Arthur in 1322, tliat is unless he moved in on Sun¬ 
day. 

Q. Why do you know what they rent for? A. When I left there 
he told me he gave Mrs. Curtis the house for fifteen dollars. 

Q. Do you know what the other party pays? A. I know nothing 
about that. 

Q. Don’t know what they pay? A. I know nothing at all about 
any of them, I only know what he told me. He gave Mrs. Curtis 
the house for fifteen dollars. 

Q. 1 want 3 'ou to state what you did on these occasions after this 
contract was made, according to what \'ou saj^ in visiting the house 
and doing for your mother. A. After I moved in 1322? Well, 
there was house-cleaning twice a year from top to bottom. Beds 
to be made every da 3 ^ He generallx’ done the cooking himself. 
He generally looked after the fires in the winter time liimself. But 
ai\y sweeping out, any scrubbing, washing the windows, anything 
at all tliat was necessary, T alwavs did it. 

Q. What'was j'our daughter doing? A. She was at school, sir. 
She never missed a day from school in her life, as 1 can remember. 

Q. Plow often did you go into the house? A. Eveiy da.y in my 
life. Mav'be a dozen times going in and coming out. 

Q. You were then getting the house for eleven dollars a 

72 month? <2- You mean after 1897—after I moved in the 
house? Yes, eleven dollars a month and water I'eut. 

Q. Y’ou never paid any more for that? A. 1 never paid any 
more than eleven dollars. That was the agreement in the contract, 
eleven dollars. 

Q. Now I want you to tell me—you have stated that on a number 
of times your father stated that the house was to be yours. Can you 
give me any dates on which he said that? A. Any dates he said it? 

Q. Yes. A. The very day I moved in there, and shortly after, 
and every month. 

Q. Who was present ? A. Mr. Archer, we never were a people 
for having much company at our house. 

Q. And nobody was present? A. That would be my husband 
and no outsiders. 

Q. Do you know any particular instance in which your husband 
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was present when a declaration of that sort was made ? A. You 
mean at any date? 

Q. Yes. A. No, sir, I could not give any dates. 

Q. Do you remember any particular time or instance? A. No, 
sir, I could not tell any particular time. That was just like a sign 
almost. 

Q. That you were to have that house for being so good to your 
mother? A. Yes, for nursing her. 

73 Q. And you thought you earned it, didn’t you ? A. Well, 
I didn’t know exactly as learned, but still that was the agree¬ 
ment. That is what he brought me there for. 

Q. You were very much disappointed when you found your father 
had conveyed it away? A. Certainly. People are very foolish to 
put their property in other people’s names. 

Q. Did you suspect your father of suffering an}’’ mental ailment? 
A, I do not know wliatyou moan. I do not know what Mr. Archer 
means. You would have to explain it to me. 

Mr. David : This question is objected to upon tlie ground that this 
witness’s suspicions would not in any sense be evidence in this case. 
What we want are facts. 

By Mr. Archer : 

0,. What I want to ask you, Mrs. Whalen, is this. I moan to ask 
if you suspected your fatlier of losing his mind, or anything of that 
sort. 

Mr. David : Same objection. 

The Witness : No, sir. 

Q. And you never talked to anybody on that subject ? A. No, 
sir, I never did. 

Q. And you never tried to show 3 ’our father was crazy? A. No 
sir, I never did. 

Q. For the purpose of attacking any will he might make ? A. 
No, sir. 

Q. And you never got your husband to do that ? A. No, sir. 

Q. And you never knew of your husband doing it? A. 

74 No, sir, and he would not do it. He is too much of a gentle¬ 
man for anything like that. 

Re-direct-examination. 

By Mr. David ; 

Q. Mrs. Whalen, how much did your father pay for this house 
1322 street? A. He paid $2400. He drew the'money out of the 
building association, and had it in my house 511 M street—I think 
it was there three or four days, sir. He gave me the money to keep 
right in mj’’ house. That shows there must have been pleasant re¬ 
lations, or he never would have trusted me with that much money. 
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Q. After you moved in this house- A. Yes. 

Q. lu 1897. Do you recollect the month ? A. It was the 1st of 
June. I am most sure it was the 1st of June. 

Q. To whom did you pay the rent for the house between the time 
you moved in and the date of the death of your mother? A. I paid 
it to my mother all the time—eleven dollars. 

Q. Did your father know you were paying it to vour mother ? A. 
He said- 

Mr. Archer: I object to any conversation between this witness 
and Mrs. Cherry, and at tlie proper time I shall move to suppress 
all testimony upon that subject given by the witness during this 
session. . 

Q. Was your father ever present during the time you paid 

75 this money to your mother? A. I could not say that. He 
might have been and might not. But he knew I paid it, be¬ 
cause my mother used always to say this: “Your father asked me 
whetlier you paid the rent.” 

Mr. Archer: I object to anything Mrs. Cherry said to Mrs. 
Whalen except in his presence. 

Q. How far is 511 M street, southwest, from 1322 street, south¬ 
west? A. Where I live is right about the middle of the square. I 
lived on M between 4J and 6th. Their house is in the middle of 
the square. 

Q. How many squares? A. I call it one square and a half. 

Q. Mr. Archer has asked you about what you did for your mother 
between the years 1893 and 1897. Now, I want to know if you 
would have moved closer to your mother in 1897, or been as atten¬ 
tive to her as you have testified you were, if this arrangement or 
agreement had not been made ? 

Mr. Archer: I object to that as being improper ro-direct exam¬ 
ination, not responsive to any matter brought out on tlie cross-ex¬ 
amination, and as being improperly called for at this time. 

The Witness: No, sir, because mj’’husband’s work was north¬ 
east, and I would have gone over northeast near his work. 

Q. What was the occupation of your husband ? A. He was a 
conductor on these cars—P Street line. 

Q. What did he do in 1897? A. Conductor on the cars. 

Q. What time would he get to work? A. Well, when I 

76 first moved in the house, for about a month, he had a night 
car, and then after that he got a day car. 

Q. What time did he go to work? A. He used to get up at three 
o’clock in the morning, and he would leave at four to take the 
second car out of the barn every morning. 

Q. In consequence of the move that you made to 1322, what in¬ 
convenience, if any, did your husband suffer? 









42 


JOHN CHERRY ET AE. VS. ELIZABETH ANN WHALEN. 


Mr. Archer: Objected to on the double ground that it is not 
properly matter of re-direct examination, and tliat it is immaterial 
what her husband did or did not do.—What advantages or disad¬ 
vantages her husband suffered on account of any matters that are 
in controversy in this cause. 

The Witness: He suflPered lots of inconvenience by walking to 
his work. Pie walked every morning to his work just to keep me 
to my mother. 

Q. As I understand you, you testified that the suit that Mr. Archer 
asked here about which was brought before tlie justice of the peace, 
was a suit brought by your husband against 3 mur father after he had 
sued 3 'ou for possession of that house? A. After he had given me 
thirty days’ notice. 

Q. And it was a suit between jmur husband and your father? 
A. Yes, sir, I guess that is the way it worked. 


Re-cross-examination. 

By Mr. Archer : 

Q. Mrs. Whalen, just one or two questions. How long had 3 mur 
husband been a conductor on the F Street cars before 1897 ? 
77 A. Well, I do not know, Mr. Archer, but he has been there 
for a long time. 

Q. Approximatel 3 L I do not want the exact time. A. Well, 
when 3 mu put things down in writing I want the exact time about 
them. 

Q. I want your best recollection about it. A. He has been there 
ten 3 "ears. 

Q. Now it is 1903. A. Yes, and he has been there ten 3 ''ears. 
The book is there at the office. I can very soon find out, but I am 
sure it is ten years. 

Q. If that is about correct, he would have been there since 1893? 
A. Well, he was on the cars when I moved in the house in 1897 to 
Q. And he was there in 1897 of course when 3 'ou moved down, 
your father’s house? A. Yes; he has been there ten 3 'eurs. 

ELIZABETPI ANN WPIALEN, 

By MILTON STRASBURGER, 

Examiner in Chancery. 

Whereupon the further taking of testimony in this cause was ad¬ 
journed until May 13, 1903, at 3 o’clock, p. m. 
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78 Washington, D. C., 

Wednesday, May 13,1903—3 o’clock p. m. 

Met pursuant to adjournment at the office of Levi H. David, Esq., 
Fendall building. 

Present on behalf of the complainant, Mr. David ; on behalf of 
the defendant, Mr. Archer; the examiner and witnesses. 

% 

Whereupon Mary Ann Connelly, a witness produced on behalf 
of the complainant, having been first duly sworn, was examined and 
testified as follows: 

By Mr. David ; 

Q. Where do you reside? A. 355 N street, southwest, this city. 

Q. How long have you lived in this city? A. It is going on 
eighteen years next June. 

Q. Are you married ? A. Yes, sir. 

Q. What is your husband’s name? A. His name is Michael 
Connelly. 

Q. Do you know John Cheriy, the defendant in this cause? A. 
Yes, I think I know him. 

Q. How long have you known him? A. Well, I think about 
eighteen years next June. I think it was June wlien he came to 
live next door to me. 

Q. Where did you reside when you lived next door to him ? A. 
On Sixth street, southwest. 

Q. How long did you live next door to him ? A. I think 

79 about a year, to the best of my knowledge. 

Q. Did you know his first wife ? A. Yes, sir. 

Q. Do you know Mrs. Elizabeth Ann Whalen, the complainant, 
and her husband, Mark T. Whalen ? A. Yes, sir. 

Q. How long have 3 'ou known the complainant ? A. Well, I have 
known her for about the same time. She was living in her father’s 
house then. 

Q. How many years ago do you say ? A. Well, it is going on 
eighteen. 

Q. Did you visit Mr. Cherry and his first wife ? A. Yes, sir. 

Q. Did they visit you and your family ? A. Yes, indeed. 

Q. How often would you go to their house and how frequently 
would they come to your house ? A. AVell, I could not exactly say, 
but perhaps three or four times a year after we moved, but when we 
lived next door why we visited daily. 

Q,. Do you recollect when Mr. Cheriy and his first wife moved into 
premises 1324 4J street, southwest ? A. Well, I recollect, but I could 
not tell the date, but I remember about the time. 

Q. Can you state about how many years ago ? A. How many 

I years ago ? 

Q. Yes. A. It may be fourteen years or fifteen, perhaps more. I 
cannot exactly say. I don’t remember dates. 
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Q. Do you recollect when the complainant, Mrs. Whalen, 
was married to her present husband, Mark T. Whalen? 

80 A. Yes, I remember about the time. 

Q. Where was Mrs. Whalen living prior to that marriage? 

A. She was living with her fatlier. 

Q. What premises ? A. On 4^ street. 

Q. What number—1324? A. Yes, sir. 

Q. After her marriage where did she and her husband move ? * 

A. Well, they moved up high in this cit 3 '. I could not tell where. 

Q. Did they live with Mrs. Whalen’s parents? A. Ido not think 
so. 

Q. Do you recollect when, if ever, the\' lived on N street, south¬ 
west? A. Yes, I was in her house on N street. 

Q. Do you remember about when this was? A. Indeed I could 
not tell. It might be ten years ago. No more perhaps. It is that, 
anyhow. Maybe more than that. 

Q. Do you know whether or not they moved from the M Street 
house? A. They moved next door to her father after they left the 
M Street house. i 

Q. What is the number of the bouse next door ? A. Indeed, Ido ji 
not know. 

Q. You say it was next door to Mr. Cherry? A. Yes, sir. 

Q. Is Mrs. Cherry living or dead now? A. Dead, sir. 

81 Q. Do you know when she died? A. Yes, sir,she died in 

April, three years ago, I think. | 

Q. April, 1900? A. Yes, sir. 

Q. Did you have any conversation with the defendant, John I 
Cherry, before his daughter, Mrs. Whelan, the complainant, moved I 
into premises 1322 4J street, next door to where Mr. and Mrs. j 
Cherry were then living? A. Yes, think I did. i 

Q. What was that conversation ? [ 

i 

Mr. Archeii: I object to this as being immaterial to this contro- | 
versy—any conversation between Mrs. Connelly and Mrs. Cherry | 
could not be binding in a controversy between Mr. Cherry and Mrs. 

Whalen. | 

/ 

A. Well, of course I remember Mr. Cheny getting Mrs. Whalen | 
to come home to nurse her mother on account of Mrs. Nolan moving j 
awav. He had to have someone to take care of her and look out I 
for her. 1 

Q. Who was Mrs. Nolan ? A. She is a lady. | 

Mr. Archer: The answer of the witness is objected to as not | 
being responsive to the question. j 

The Witness : She was a neighbor. * 

Q. What did Mrs. Nolan do ? A. Well, when Mrs. Cherry would 
take those spells I understand Mr. Cherry always went in for her to 
come in and she knew what to do for her to bring her out of these 
spells. 
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82 Q. Where did Mrs. Nolan move to? A. I do not know. 

Q. What did Mr. Cherry, the defendant, say to you with 

reference to Mrs. A¥halen coming to live next door? A. He says 
she might as well be next door to him. That he had to have some 
one and he said lie would bring his own daughter, and he bought the 
house to give her for to nurse her mother. That is what I under¬ 
stood from what he said. 

Mr. Archer : I object to that answer as being immaterial. 

Q. When did he say this ? A. About the time that she came there. 
I could not tell dales. 

Q. Did he tell you that boforeor after .she came there? A. Well, 
I think he told me both before and after. 

Q. How many times did he tell you this ? A. Well, indeed I 
could not tell. 

Q. Once or more than once? A. I was not interested in the 
matter, and I did not keep account of how man}^ times he told it. 

Q. How many times would you say, to the best of your recollec¬ 
tion, that he told this to you ? A. I should say three or four times. 
Perhaps more; I cannot tell. 

Q. Did you have occasion to visit Mr. and Mrs. Cherry that is his 
former wife—after Mrs. Whalen moved in 1322? A. The occasion? 
Why I wont to see tb.e old lady because I liked old Mrs. Cherry 
very much, and I called to see her. 

83 Q. How often would you go to the house ? A. Sometimes 
I would go once a day if I felt well enough to go. Other 

times perhaps it would bo longer. Perhaps a week or two weeks, 
and I went pretty often when I was well at that time. 

Q. After Mrs. Whalen moved in 1322, will you say what Mrs. 
Whalen did with reference to nursing and caring for her mother? 
A. Well I have seen Mrs. Whalen lift her into bed and put her 
down again and feed her and do anything necessaiy. And I have 
seen her cleaning and washing and scrubbing and making beds 
and doing everything that was necessary to be done in the house. 

Q. How often have you see- her do these things ? A. Well, I 
have seen her lots of times. I could not say how often, but I have 
seen her lots of times. 

Q. Did Mrs. Whalen continue to live at 1322 up to the date of 
the death of her mother? A. Yes. 

Q. You may say whether or not she continued to do the things 
you have already detailed ? A. Up to the time of the death of Mrs. 
Cherry. Yes, that is what she did. 

Q. Will you say what Mrs. Whalen did during the nighttime 
with reference to looking after the nursing of her mother? A. She 
done anything that was to be done—she gave her medicine, drinks, 
and anything she wanted. If she wanted to be moved, or anything 
that way, she done it. 

84 Q. What occupation was Mr. Cherry engaged in ? A. He 
was watchman, I believe in the park. 
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Q. Do you know whether or not he was at his home during the 
day-time? A. Yes, he often was there when I was there. 

Q. What time did you usually go to the house? A. Well, I had 
no set time. Whenever I felt like going I went. 

Q. Do you know what the working hours of Mr. Cherry were? 
A. I guess lie worked at night. I do not know his hours particu¬ 
larly. 

Q. Did he sleep during the day? A. I think so, sometimes. He 
was not sleeping always. 

Q. Did i\Ir. Cherry have any conversation with you in the pres¬ 
ence either of Mrs. Whalen or Mrs. Whalen’s mother with reference 
to this property ? A. Oh, yes; he often said this in front of his wife 
and Mrs. Wlialen—that tins house was for Annie. He often spoke 
about these houses he had for his children. 

Mr. Ahciiicr: Objected to as being immaterial and not tending to 
prove any contract between these parties. 

Q,. Did Mr. Cherry say anything to you in the presence of Mrs. 
AVhalen or Mrs. Whalen’s mother, or in the absence of either of 
them? A. Well, I guess I have heard him both times. I have 
heard him several times talking about these houses being for his 
children ? 

Mr. Akchek: That is objected to upon the same ground. 

85 0,. But I am talking about 1322. A. The house that 
Annie was in was for her. 

Q. Did ho say why he was going to give it to her? A. He said 
he was going to give it to her for taking care of her mother, of 
course. He bought it then for to bring her to take care of her 
mother. 

Q. .He told you that? A. Yes, sir. 

Q. Mrs. Connelly, were you present at the home of Mr. and Mrs 
Cherry the night previous to Mrs. Clierry’sdeath? A. Well, I was 
there the night she sent for him to the park. 

Q. Sent for Mr. Cherry ? A. Sent for Mr. Cherry to the park and 
heard what slie said. 

Q. Will you state who else were present at the bedside ? A. Well, 
there was Mrs. Whalen and Mrs. Skinner and Mrs. Bell, and my 
husband and myself and my little girl. 

Q. Did Mr. Cherry come to the house after you were sent for ? 
A. Yes, he came to the house. 

Q. What time of night was this? A. It might be twelve, or it 
might be between eleven and two. Ido not know the hour exactly. 

Q. Will you state what occurred? A. Well, when he came in she 
called him to the bedside and she took his hand. 

Q. Who do you mean by “ she ” ? A. Mrs. Cherry. Excuse me 
for saying that. Mrs. Cherry took his hand and Mrs. Cherry 

86 said: “John,” she says, “you remember,” she says, “that 
Annie gets the house that she is in.” And he said, “Yes,” 
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“And Susie gets the house she lives in,” and he says “ Yes.” “And 
of course,” she said, “ this house is for the little granddaughtei’,” and 
he said: “Then what about myself?” “ Well, you know what I 
mean,” she says. 

Mr. Archer: Question and answer objected to on the ground that 
they are both immaterial and incompetent, and any declaration of 
Mrs. Ohoriy as to what she desired her husband to do and any 
promise in her in that direction of future disposition of this property 
is immaterial to this controversy. 

Q. You ma}'’ state what Mr. Cherry said. A. Well, Mr. Cherry 
said Yes, tliat everything shall be done as she said, and then she 
called her children and told them that each one of them had a 
house, and they thanked her. She called Annie, and so on, and she 
says : “Aunie, you are all here.” She said- 

Mr. Archer : Objected to on the same ground. 

Mr. David : Was Mr. Cherry present ? 

A. Mr. Cherry was present, yes. 

Q. Do you know how long Mrs. Whelan continued to live in 3322 
4J- street after the death of her mother? A. Well, she lived some 
time. I could not exactly say how long. She lived for some time. 
I know Mr. Cherry lived with hex*. 

Q. Do you know how old Mrs. Cherry was when Mrs. Whalen 
moved into 1322 4|-street? A. How old Mrs. Cherry was? I know 
she was old, but I do not know what age she was. 

Q. Would you indicate about how old she was from her ap¬ 
pearance ? 

87 Mr. Archer : I object to the witness’s opinion. 

A. She looked about between seventy and eighty ? 

Q. She looked to you between sevent}’’ and eighty? A. Yes, sir. 

Q. Do you know what her physical condition was? A. She went 
on crutches and she seemed not to have much power of one of her 
sides. 

Q. Do you know anything about Mrs. Cherry’s suffering from 
paralysis? A. Yes, she suffered with paralysis, I believe. 

Q. Was she able to move around? A. Well, sometimes she was 
not. 

Mr. Archer : I object to the witness’s statement that Mrs. Cherry 
suffered from paralysis, it being an expression of opinion. 

Cross-examination. 

By Mr. Archer : 

Q. Mrs. Connelly, what was the number of your house on Sixth 
street? A. Well, I do not know what the number of it was, Mr. 
Archer. 


- -W._ 
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Q. How long have you lived there ? A. We lived there a year. 
Q. One year? A. Yes, sir. Perhaps it may have been lessor 
more, but about a year. 

Q. Was that next door to Mr. and Mrs. Cherry’s house? A. Yes, 
sir. 

Q. And wliere did you move when you left there? A. We moved 
to Georgetown. 

88 Q. Did you move first, or did Mr. Cherry ? A. We did. 

Q. How long did you live in Georgetown? A. Well, we 

moved out there—I could not say—about two or three years, I be¬ 
lieve. 

Q. And then you moved to 355 N street and have been living 
there ever since? A. Yes. 

Q. Plow long liave you been living there ? A. I guess twelve or 
fourteen years, in 353 N street. 

Q. Tlieii you afterwards moved to 355? A. Yes, sir, we moved 
to 355 about four mouths ago. 

Q. Four months ago ? A. Yes, sir. 

Q. During this time you have been speaking of you lived at 353 
N street? A. Yes,sir. 

Q. How far is that from Mr. Cherry’s house? A. It is not far on 
N street—a block, I guess. 

Q. And you say you had been living on N street about twelve or 
thirteen years? A. Yes, sir. 

Q. During all that time you have been visiting Mr. Cherry’s 
house? A. Yes, off and on. 

Q. How frequent were your visits? A. I suppose I was there 
sometimes once a day. Sometimes I might not be there for a week. 
I could not exactly say just how often I was there. 

Q. Did that continue during the whole time that you lived 

89 on N street? A. Well, until Mrs. Cherry died. 

Q. And you were quite intimate with the family then? 
A. Yes, sir. 

Q. Who constituted Mr. Cherry’s family during that time? A. 
Well, there was Mr. Cherry and Mrs. Cherry and the little girl— 
grandchild. 

Q. What is her name ? A. Mary. 

Q. Do jmu know her last name? A. I think it is Mary Cronin. 
Q. And she is the daughter of IMrs. Whalen, isn’t she? A. Yes, 
sir. 

Q. Now, prior to 1897, was Mrs. Whalen in the habit of visiting 
her mother and father ? A. When ? 

Q. Before 1897? A. Visit her father? She always visited her 
father, I think, sir. 

Q. As long as'you were visiting them she was in the habit of vis¬ 
iting them? A. Yes, sir. 

Q. Do you know how often she visited ? A. I could not exactl.y 
say. I did not take the least notice of how often she was there. 
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Q. Can you give any idea of how often she visited them ? A. I 
could not. 

Q. How often would you see her there? A. I could not tell. 

Q. Would you say she was there as much as two or three 

90 times a tiraes a week ? A. Well, she might be. 

Q. What is your best recollection about that? A. I could 
not tell. I did not think about it. I cauuot think of things'so far 
back. 

Q. Well, I want your best recollection, you know. A. I have 
seen her often there, but I cauuot sa}’’ and I won’t say. 

Q. During that period was she kind to her mother ? A. She al¬ 
ways was, so far as anything I seeu. I saw her always kind to her 
mother. 

0,. Did she, during that time, wait on her mother and do things 
about the house? A. I guess she did. Of course I was not there 
to watch when she was not living there. 

Q. Did you see her when she lived there ? A. Yes. 

Q. AVhen she was living next door you did see her doing things? 
A. Yes, sir. 

Q. Did you see her doing things before she lived next door? A. 
Well, I guess she did things at that time. I think I seen her clean¬ 
ing there. 

Q. Cleaning house ? A. Yes. 

Q. Wait on her mother? A. Yesj wait on her mother. 

Q. And she was quite attentive to her mother? A. Yes, 
sir. 

91 Q. Do you know Mrs. Skinner ? A. Yes. 

Q. Who is she? A. She is Mr. Cherry’s daughter, too. 

Q. And was Mrs. Skinner in the habit of visiting her mother and 
father, too? A. Yes, sir, she visited there, too. 

Q. A great deal or otherwise? A. She was there sometimes; I 
could not tell how often. 

Q. Can you say whether or not she was there as often as Mrs. 
Whalen? A. No, she was not there when Mrs. Whalen moved 
there. Mrs. Whalen was there all the time, nearly. 

Q. Where did Mrs. Skinner live then ? A. On McLean avenue. 
Part of the time I do not know. 

Q. That is around the corner from Mr. Cherry’s house ? A. Yes, 
sir. 

Q. He lived, then, between N and McLean avenue, on 4| 
street ? A. Yes, sir. 

Q. Those were the only children Mr. Cherry had? A. He had a 
son. 

Q. I mean Ijving? A. That is all he has living. 

Q. Where did these conversations take place between you and 
Mr. Cherry that you have spoken ot ? A. He often talked in his 
own house, and he has been in my house and said so. 

Q. Well, are you able to fix the time at which any of these con¬ 
versations took place ? A. Nobody can. 

4—1499 A 
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92 Q. I don’t mean the exact time. A. At that time I was 
not feeling so very good, and I did not take any note of the 

time. 

Q. Can you say whether or not you ever heard him say anything 
similar to what you have testified here that he said, before Mrs. 
Whalen moved to 1322? A. Say what? 

Q. Anything witli reference to giving her and her sisters prop¬ 
erty ? A. Yes, I have often heai’d him saj^ so. 

Q. AVhnt did he say? A. He said of course at that time he was 
going to buy this house for Annie. That he would give it to her 
for to come lionie and nurse her mother. 

Q. Did he say anything about giving the other children property ? 
A. Yes, lie said ho would give Susie the house to-. 

Mr. David : That is objected to on the ground that it is imma¬ 
terial what he said with reference to the other children. 

Q. Whom do you mean when you sa}'^ Susie? A. Mr. Cherry’s 
oldest daughter. 

Q,. That is Mrs. Skinner ? A. Of course. I have been so much 
acquainted with her that T call her by that name. 

Q. When 3’ou speak of Susie you mean Mrs. Skinner? A. Yes, 
sir. 

Mr. David: Tliis line of specifically objected to upon the ground 
that any contract that the defendant John Cheriy may have made 
with his other children witli reference to real estate, or other prop¬ 
erty, can have no bearing upon the issues in this case. 

93 Bv Mr. Archer: 

Q. You said, Mrs. Connelly, I believe, that in one of these conver¬ 
sations Mr. Clierry, said that the house next door to where Mrs. 
Whalen lived was for the grandchildren? A. Yes, sir. 

Q. And that was the time when you were present at his wife’s 
deathbed, I believe ? A. Yes, sir. 

Q. And at that time he said that the house 1322 was for Mrs. 
Whalen, didn’t he? A. He said the house she was living in, of 
course. 

Q,. Did he saj' anything about Mrs. Skinner at that time? 

Mr. David : The same objection. 

A. He said she that she could have house she was Jiving in, too. 

Q. Do you know where that was? A. On McLean avenue. 

Q. About how many times, according to your best recollection, 
did you hear conversations and did j'ou hear Mr. Cheny make 
statements about what he intended to do? A. I heard him make 
statements often, but I cannot tell how many times. 

Q. As many as a half dozen times ? A. Perhaps, sir, and maybe 
more, too. 
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Q. It was a subject of frequent conversations ? A. Yes, indeed, it 
was. 

Q. And I wish you would repeat, if you please, just what Mi\ 
Cherry said on the occasion that you liave spoken of, when he 
94 was sent for by his wife, with reference to this property. A. 
Well, she called him and said- 

Q. Don’t tell us what she said. State what he said. A. He said : 
“ Yes, everything should be just as she said, that they should get 
these houses. 

Q. Everything should be as she had directed? A. Yes, sir. 

Q. And then he asked how about himself, and she said “ You 
know what I mean”? A. Yes, that is what she said. 

Q. During the period that Mrs. Whalen lived next door to Mr. 
Cherry, did you ever see anybody else wait on Mrs. Cherry ? A. 
Yes, I seen the other daughter come in to see her, and of course I 
have often seen this lady here (indicating) wait on her. 

Q. AVhat is this lady’s name? A. Mrs. Bell. But of course 
Annie was there at every call. 

Q. Was she living next door ? A. Yes, sir. 

Q. Did you ever see Mrs. Whaleu refuse to do anything for her 
mother? A. No, sir. 

Q. Ever hear her refusing to do anything for her? A. No, sir. 

Q. If she did refuse, you do not know anything about it? A. 
No, I do not know anything about it if she refused. 

96 Q. You said that in the course of your examination that 
you understood Mr. Cherry always went for Mrs. Nolan when 
his wife was ill ? A. Yes, sir. 

Q. How did you understand that? A. Well, I had been there, 
and he often told me he had to go for Mrs. Nolan. That is how I 
knew it, and I have often been there when Mrs. Cherry was coming 
out of those spells, and Mrs. Nolan was there. 

Q. Were 3 mu in the habit of visiting Mrs. Cherry’s house at night, 
Mrs. Connelly? A. Well, I did not go often at night. I did go to 
set up during a night—during two nights. I was there two differ-' 
ent nights when she was near dying. 

Q. That was during the last nineteen days of her life ? A. Yes, 
sir. 

Q. Before that time how often were your visits at night ? A. I 
did not go there often at night. I often went down there after Mr. 
Cherry had gone away. 

Q. And about what time of the evening did he usually go away ? 
A. I do not know what time he went away, but I have gone there 
after supper. Between six and eight o’clock perhaps. 

Q. As a general thing, how long would you stay ? A. I would 
stay a little while, perhaps half an hour or so. 

96 Q. During those times did you ever do anything for Mrs. 

Cheriy? A. Do anything for her ? Well, she scarcely ever 
needed anything done for her. 

Q. Did you ever do anything for her ? A. No, I don’t think I 
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ever did. I may have given her a drink, or done something of that 
kind. I was not in the habit of doing anything mucli for her. 

Q. Your visits to the house usually occupied how much time? 
How long would you stay? A. Perhaps a half hour and perhaps I 
would not stay that long. Sometimes I stayed longer. 

Re-direct examination. 

By Mr. David : 

Q. Mrs. Connelly, Mr. Archer has asked you to fix the time of the 
conversation that “you had with Mr. Cherry—the date with refer¬ 
ence to what he said about giving this house absolutely to Mrs. 
Whalen if she nursed and cared for her mother. 

Mr. Aruher: I object to counsel using “ absolutely.” 

Q. I will ask you what you would say with reference to these 
conversations, considering the fact that Mrs. Whalen moved in this 
house No. 1322 41- street—as to being before or after she moved in ? 
A. What? 

Q. These conversations you had with Mr. Cherry? A. What 
time? I do not know what time it was. 

Q. Was it before or after Mrs. Whalen moved into this house? 
A. Well, he said it before she moved in. 

97 Q,. How long before? A. I could not tell. He was then 
buying the house—perhaps had already bought it, for all I 

know. lie said he was getting it for Annie to come to take care 
of his mother because he had to have some one. 

Q. Can you indicate about how long it was that he had this first 
conversation with you, with reference to the time she moved in the 
house? A. I could not tell you. 

Q. Was it a week or two weeks or a month ? A. I could notsa}’’, 
for I have no note of the time. I was not that much interested in 
it. Of course I tliought everything was all right, wluit he said. 

Q,. Do you know about how many years Mrs. Whalen lived in 
1322 41 street ? A. I could not say. I know she was there. I could 
not say how long. 

Q. i)o you know when Mrs. Cherry died ? A. Yes, she died about 
three years ago; in April, but that is all I know. 

Q. Now, how long before her death was it that Mrs. Whalen 
moved in 1322 41 street ? A. Well, it was two or three years, I think. 

Q. You have said that you called at the house at night some¬ 
times? A. Sometimes, yes, in the evening. It might be dark or it 
might not. Of course it was not late; only when she was dying of 
course I was there. 

Q. W^’lien you called at night did you see Mrs. Whalen ? 
A. Often. 

Q. What was Mrs. Whalen doing? A. Why, sometimes she 

98 would be there and be sitting with her mother, and if her 
mother would be laying down and needed a drink she would 

get it for her anything of that sort. 
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Q. Do .you know how old Mr. Cherr^'is? A. Well, I could not 
say how old he is. I think I heard him saj' once that he was sixty- 
three, but it is a good while ago. 

Q. How many years ago has that been ? A. It has been when I 
was living next door to him. I understood him to say so. 

Q. How many years ago has that been ? A. It has been going on 
eighteen years. 

Q. Eighteen years that he told you? A. Not me. 

Q. In your presence? A. I was standing on in}’’ own porch, and 
he said he was very tired. He was working then in a blacksmith 
shop. And he said, “ I feel my age,” and I tliink it was to his own 
son-in-law, but I cannot say exactly for sure, but he says: “ I am 
sixt 3 ''-three.” I think he said that. I am not just going to say pos¬ 
itively, but that is what I understood him to say. 

Q. Mrs. Connelly, Mr. Cherry said that he was going to get this 
house so that Mrs. Whalen could be near her mother, didn’t he ? 
A. Yes, sir. 

Q. Wanted to bu}' it so she could move there and be near her 
mother and wait on her? A. He said he would buj' it for her, 
99 so she could have it, of course. I was surprised when she had 
no deeds for it. 

Mr. Archer : I object to the witness’s statement of surprise and 
to the whole answer as not being I’esponsive to an}' question I a.sked 
and being expressive of the witness’s opinion as to what Mr. Cherry 
was going to do with respect to his propert\'. 

Mr. David : We subtnit that when counsel asks the witness a 
question and the answer is not satisfactory to him, that the answer 
sliould be allowed to stand, if it is directly responsive to his ques¬ 
tion. 

Mr. Archer : Counsel is perfectly satisfied with this witness’s 
answer to the question, and with all of the answers of tliis witness 
to all of the questions; but counsel does not wish to allow testimony 
to go into the record which is incompetent simply because it may 
suit him or counsel on the other side. 

Mr. D.avid : We are glad to know that he concedes the correct¬ 
ness of this witness’s statement. 

Q. Mr. Clierry could not have said fifty-three at that time, could 
he? A. Well, I thought it was sixty-three. 

Q. You are not sure about that? A. No, I don’t care. 

Q. You don’t undertake to fix an}' age on him, do you ? A. No, 
indeed. 

MARY ANN CONNELLY, 

By MILTON STRASBURGER, 

Examiner in Chancery. 
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100 Whereupon, Mrs. Maggie A. Kelly, a witness iiroduced 
for and on behalf of the complainant, having been first duly 

sworn, was examined and testified as follows: 

By Mr. David ; 

Q,. Please state your place of residence. A. No. 1444 E street, 
southeast. 

Q. Whatcit}'? A. Washington, D. C. 

Q. How long have you been living here? A. It will be eighteen 
years the 4th of next month. 

Q. What is your husband’s name, Mrs. Kelly ? A. Felix Kelly. 
Q. How long have you lived at 1444 E street, southeast ? A. It 
will be two mouths the ISth of this month. 

Q. Where did you live before 3 'ou moved there? A. I lived at 
1115 Four-and-a-half street, southwest. 

Q. Do you know the defendant John Cherry ? A. Yes, sir. 

Q. How long have you known him? A. Well, I have known 
him about sixteen years, sir. 

Q. Did you know his first wife, MaryClierry? A. I did; yes, 
sir. 

Q. How long did you know her? A. Tlie same time; about six¬ 
teen years. 

Q. Do jmu know how long Mr. and Mrs. Cherry resided 

101 at 1324 4| street, S. AV.? A. I could not say; I do not 
know. 

Q,. Plow many years was it, to your best recollection ? A. About 
fifteen, I should judge. Just about fifteen years, as well as I can 
remember. 

Q. How well did you know Mrs. Cherry, now deceased ? A. Well, 
I did not know her very well. I used to speak to her occasionally 
when I passed by her house. 

Q. How long did you live at 1115 4| street? A. Seven years. 

Q. How far is that from 1324 4J- street? A. About two squares. 
Q. Did you have occasion to go to .see Mr. and Mrs. Cherry? A. 
I went there one evening, when she was very low, to see her. 

Q. Is she alive or dead ? A. Slie is dead. 

Q. How long has she been dead? A. Three years last April. 

Q. Can you say how old she was at the time of her death? A. 
Well, from what I could judge I should think she was a woman 
between seventy-five and eighty yeai’sold. 

Mr. Archer: I object to the witness’s opinion. 

Q. Did she visit you? A. She visited me once. 

Q. Plow often did you go to see her? A. I was in Mrs. Cherry’s 
house twice. 

Q. Did 3 mu see Mr. Cherry there? A. Yes, sir; I did. 

Q. Do you know what he did for a livelihood? A. Well, he told 
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me he was a watchman at the park, sir. I never saw him 

102 in the park, bat he told me he was a watchman in the park. 

Q. Did he say to jmu whether he worked during the day 
time or night time? A. He used to say he worked in the evening. 

Q. Did he ever tell you what his hours were? A. No, sir; he 
never did. 

Q. Do you know the complainant, Mrs. Elizabeth Ann Whalen? 
A. Yes, sir. 

Q. How long have you known her? A. About ten years I should 
think it was since I first became acquainted with her. 

Q. Do you remember when she married MarkT. Whalen? A. I 
do not remember the date that she married him, but I remember 
about when she got married. 

Q. Where was she living before her marriage? A. She was liv¬ 
ing with her father and mother on 4|- street. 

Q. At 1324? A. Yes, sir. 

Q. After her marriage where did she move to? A. I could not 
say; I do not know anything about it. 

Q. Did she continue to reside in the house with her mother and 
father? A. I could not say, sir. 

Q. Do you know whether she ever lived on M street, southwest? 
A. Yes, I do. 

Q. Do you know how long she lived there? A. I could 

103 not say. 

Q. Do you know whether or not she ever moved from 
the M Street house? A. Yes, sir, I do. 

Q. Can you tell me about wlien it was ; about what year it was? 
A. Well, it was about 1897; at what raontli I could not sa 3 ^ 

Q. Was it in the winter or summer? A. I could not say, sir. 

Q. Where did she move to ? A. She moved next door to her 
father. 

Q,. About how many years was this before the death of her mother ? 
A. About three vears before her mother died. 

_ 94 

Q. Do you know how long Mrs. Whalen resided at 1322 4J street ? 
A. Well, about four years I should think, as near as I can re¬ 
member. 

Q. How many times did you go toseeMns. Clieny, Mrs. Whalen’s 
mother, after Mrs. Whalen moved to 1322 4J street? A. I went to 
see Mrs. Cherrv once, when she was sick in bed. 

Q. What was her general physical condition? A. Well, she 
suffered, I believe, from vertigo at that time a\id para^'^sis. 

Q. You may say whether or not she was able to attend 

104 to the household duties? A. I could not say that, sir; an}'^- 
thing about it. When I went there she was sick in bed. 

Q. Did you see Mrs. Whalen ? A. Yes, sir; I did. 

Q. Where was she ? A. She was upstairs with her mother. 

Q. Doing what? A. She was giving her medicine, and gave 
her a glass of milk to drink. 
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Q. How long did you stay on this occasion? A. I stayed about 
half an hour; not more than that. 

Q,. During the time you remained at the house, what did Mrs. 
Whalen do, so far as attending to her mother is concerned ? A. 
Well, when she gave her her medicine and gave her a glass of milk, 
to drink, she sat down in a chaii’. 

Q. When was the occasion of your next visit to the house? A. 
At her death. 

Q. Did you see Mrs. Whalen on this occasion? A. Yes, sir; I 
did. 

Q. Did you ever have any conversation with Mr. Cheriy with 
reference to this property, 1322 4^ street? A. May I repeat it as it 
was said. 

Q. First answer, did you have the conversation? A. Yes, I did. 

Q. State what that conversation was. A. Well, he was passing 
m}* house one afternoon as I was out on the porch sweeping it, and 
he told me that Mrs. Cherry was very low, that she had 
105 another attack, and he says I have to have somebody to take 
care of her. Now, he says, I am going to got Annie, as I 
have a house for her. I am going to give Annie, he says, the liouse 
for her to live in, so she can be there to take care of her mother. 

Q. When he spoke to “ Annie,” to whom did ho refer? A. Mrs. 
Whalen. 

Q. The complainant in this cau.se? A. Yes, sir; that is the 
way he said it, you know, so I have to repeat it just as he said it. 

Q. When did this conversation occur with reference to Mrs. 
Whalen moving in the house, before or after? A. Well, it was 
about two weeks before she moved into the house on Pour-and-a- 
half street. 

Q,. Where were you when the conversation occurred? A. I was 
on m\' porch, on 4|' street; 1115 4| street, S. W. 

Q. What time of day was this? A. I could not say whether it 
was in tlie morning or afternoon. He wixs going to the grocery store 
for his provision, it was up about where I live. 

Q. You say it was about two weeks before Mrs. Whalen moved in 
the house? A. Yes, sir, about two weeks, as near as I can 
judge it. 

Q. Did you ever liavo any further conversation with him with refer¬ 
ence to this property? A. Well, as I was going down one evening 
by Mrs. Cherry’s, Mrs. Cherry had been very sick and she says, 
“ Mrs. Kelly,” she says, “ I can die happy now,” she says, “ I have a 
home for Susie,” that is Mrs. Skinner- 

Mr. Archer : Was Mr. Cheny present at that conversation ? 

•106 A. He certainly was, sir; yes. (Continuing:) “And one for 
Annie,” that is Mrs. Whalen, “ and one for Mamie,” that was 
their grand-child. “ Now,” she sa 3 's, “ I can die happy.” She says 
“ Is not that so, John ? ” 
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By Mr. David : 

Q. Speakiug to whom ? A. Mr. Cherry. Aud he says, “ Yes, 
that is so.” 

Q. Whore did you say the last conversation that you have de¬ 
tailed occurred ? A. I cannot remeraber the number of the house 

Q. 1324? A. 1324 street, southwest. 

Q. What time of day was this ? A. It was in the evening, about 
between seven and eight o’clock, summer’s evening. 

0,. How long before Mrs. Cherry’s death ? A. It was about a year 
before she died. 

Q. Was Mrs. Whalen living at 1322 4| street at that time ? A. 
She was; yes, sir. 

Q. Where was Mrs. Whalen, if j^ou know, at that time ? A. Mrs. 
Whalen was sitting on her own door-step. 

Q. When Mrs. Cherry said, “ Is not tliat so, John ? ” whom was 
she talking to? A. She was talking to her husband, Mr. Ciieny. 

Q. The defendant in this case? A. Yes, sir. 

Q. And what was his answer? A. He said, “ Yes, that is so.” 

Q. Was anything further said? A. AVell, I cannot re- 
107 member if there was; I do not remember anything else be¬ 
ing said, but I know she was very sick, and she luid a crutch 
alongside of her. She had to be helped in and out of the liouse, she 
could not move. At that time she was very sick indeed. 

Q. You say this was about a year before hor death ? A. Yes, sir; 
that is about a year before she died. 

Q. Did you ever have any further talks with Mr. Clierry about 
tills property? A. No, sir; I never had any further conversation 
with him about it. I would not then but lie brought the conversa¬ 
tion up himself; it was not me, 

Q. How many times did you visit Mrs. Cheny’s house ? A. I did 
not visit her any more than twice; never was inside of the house 
more than twice. 

Q. Did she ever come to visit you ? A. She came once to my 
house on M street when I lived there. 

Q. How many times did she visit you during the sixteen years 
you knew her? A. She never was in my house, but once. 


Cross-examination. 

By Mr. Archer : 

Q. Mrs. Kell}^ you say that you were only at Mrs. Cherry’s house 
twice; once after she died and once before? A, Yes, sir. 

Q. Speaking of this visit, when you were there before her 
108 death; how long was that before her death ? A. Well, it was 
about, I think, three or four days before she died. 

Q. During the period of her last illness ? A. Yes sir, it was. 
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Q. And I suppose you went there because j’’ou knew she was pass¬ 
ing away. A. Yes; I heard she was very low and I went to see her. 

MAGGIE A. KELLY, 

By MILTON STRASBURGER, 

Exaniiner-in-chancery. 


Whereupon Mrs. Catherine Bell, a witness produced for and 
on belialf of the complainant, having been first duly sworn, was 
examined and testified as follows : 

By Mr. David ; 

Q. Mrs. Bell, where do you reside? A. 346 McLean avenue, 
southwest. I have been tliere for the last 15 or 16 years, I believe. 

Q. Do you know the defendant, Jolin Cherry’ A. Yes, sir. 

Q. How long have you known him? A. Well, for the last 15 i 
years, since they moved in street; of course I never knew him 
before. 

Q. How long have ^mu lived in Washington, Mrs. Bell ? A. Six¬ 
teen years last June. 

109 Q. Did you know Mr. Olierrv’s first wife ? A. Yes, sir. 

Q. How long did you know her? A. About fifteen years ; 
since she moved on Four-and-a-half street. j 

Q. Do you know the number of the house? A. No, I do not. I j 

never passed no remarks, though I passed it two or tliree times a j 

day. 

Q. How long had Mr. and Mrs. Cherry lived in that house? A. 

I could not say how long. I believe since fifteen years or so; since 
they were built they moved in there, and I knew tliem tiuit long, 
for she always spoke to me when slio was able to come out doors, as 
I used to pass there to go to tlie store. | 

Q. Now, how far is your home 346 McLean avenue from 1324 4^ i 

street, where the Clierrys lived ? A. Onlj' just a little wa^'s, about [ 

five houses down, six houses down. I lived in 342 at first, on the : 

other side, and then when tlie house was built on tlie other side I 
moved over to 346. 

Q. Did you have occasion to visit Mr. and Mrs. Cheriy ? A. Well, i 

I did not visit them much, until she got sick, and then once in ( 

awhile I would go there, and when she was able to sit out I would ; 

have a chat with her. < 

Q. Do you remember when she died? A. Yes, sir; I was there i 
when she died. He came over several times after me. ; 

Q. How many years ago has that been? A. It was three years 
last April. i; 

110 Q. Do you know Mrs. Elizabeth Ann Whalen? A. Yes ■; 
sir; I know her. I was acquainted with her when she was a r! 

widow, before she got married this last time. 

Q. How long have you known her? A. I know her as long as I 
knew her mother pretty much. 
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Q. About fifteen j’ears? A. Yes, sir. 

Q. Where did Mrs. Whalen live before she got married to Mr. 
Whalen ? A. AVith her father and mother on Four-and-a-half 
street. 

Q. After her marriage where did she live? A. I do not know 
where she lived. 

Q. Did she move away from the house ? A. Yes, sir. 

Q. Do you know where she lived on M street, southwest ? A. 
No, I do not. 

Q. Do you know whether Mrs. Whalen ever lived next door to her 
father? A. Yes,Ido. 

Q. When did she move there? A. Well, I could not say. I be¬ 
lieve it is nearly five years since she was there. She was over there 
a year after her mother died, and I believe she was nearly four years 
there before her mother died, to m}’’ mind. I do not know, of course ; 
I never passed no remarks, not thinking that it would ever come to 
this. 

Q. Do you know what Mr. Cherry did while Mrs. Whalen 

111 lived at 1322 Four-and-a-half street? A. I do not know, of 
course I knew he was in the parks quite a while, but I did 

not know what he did. 

Q. Did he work during the day or night time? A. I could not 
say when he worked. When she was so low I used to visit there at 
night, for often he came over. One night he asked me to come over 
and stay all night, and it was Saturday night, and I told him I 
could not stay all night. Well says he, the girls will be home to¬ 
morrow and do your work. I said the girls will be tired and can¬ 
not work on Sunday, they will have to rest. 

Q. Do you know what the physical condition of Mrs. Cherry was 
about tliree years before her death ? A. I believe she had paralysis 
and vertigo. She used to fall over once in a while where she sat. 

Q. How old a woman would you say Mrs. Cherry was at the time 
of her death ? A. I suppose about seventy-five or so. I could not 
sa}', not knowing. Of course she did not look so very old until she 
got so helpless, of course. 

Q. AVho lived in 1324 Four-and-a-half street beside Mr. and Mrs. 
Cherry ? A. Nobody, only his grand-daughter. 

Q. How old is she? A. Well, I do not know how old she was; 
in those days she was only a small little thing. 

Q. Do you know whether she went to school? A. Yes, sir; she 
went to school when got got to be the age for going. 

Q. Now, did you ever have any conversations with Mr. Cherry 
with reference to this property? A. No, sir; I did not have any 
conversation. 

112 Q. Did he ever tell you anything about this property ? 
A. No, he never did tell me anything, only wliat I heard his 

wife say the night that she thought she was dying, but she did not 
die that night. She died the next night, I believe; or two nights 
after. 
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Q. Well, was Mr. Clieny there? A. When she died? Yes, sir. 

Q. I mean the night before she died? A. The}' sent for him to 
the park and he came there, and we thought slie was going, because 
she bid everyone good bye; all around. 

Q. Who were present? A. Well, Mrs. Connelly and Mr. Con¬ 
nelly, and her little girl, and her two daughters, Mrs. Whalen and 
Mrs. Skinner and I was there, and her grand-daughter and Mr. 
Cherry, that night. 

Q. Was anything said about this property 1322 4^ street? 
A. Well, she said the}' all had a house; that Annie had a house, 
that is Mrs. Whalen, and Susie had a house, and that is Mrs. Skin¬ 
ner, and that house they lived in was Mamie’s house, their grand¬ 
daughter. 

Q. Did Mr. Cherry say anything? A. She took him by the 
hand and told him never to get married, and he said he was too old. 

Q. What did Mr. Cherry say, if anything, with reference to the 
house, 1322 41 street, going to Annie? A. Well, I did not hear 
him making any reply, of course. 

113 Q. Did he say anything at all? A. No, he did not say 
anything that I heard. 

_Q. Where were you standing? A. I was at the bed-side, too. He 
said, “Mary, that is all right.” That is one thing he said. 

Q. How often did you go to the house to see Mrs. Cherry ? A. 
Well, I only went twice a day there when she got so bad, because I 
was the principal one near there, and I went there of course. I had 
enough to do home, but of course I liked the old lady and I went 
on her account. 

Q. Did you see Mrs. Whalen at the house? A. Yes, sir; I did 
see her. 

Q. How often did you see Mrs. Whalen at the house? A. She 
was there every time I went there, and she waited on her mother 
and attended to her, giving her drinks, and making her beds, and 
moving her from one side of the bed to the other to make her com¬ 
fortable. 

Q. As I understood you, Mrs. Whalen lived at 1322 Four-and-a- 
half street about three years before her mother’s death ? A. Either 
three or four years; I could not say. 

Q. During those three or four years did you go to the house to 
see Mrs. Cherry ? A. No, I used to speak to her nearly every day 
when the old lady was able to go out on the porch, we would have 
a chat. 

Q. Now, when you went over to tlie house, what did Mrs. Whalen 
do during that period ? A. I seen her often sweeping as I would 
be going to the grocer’s, sweeping and cleaning, and alwa 3 's with her 
mother when she had leisure, before she got down. And she told 
me they got Annie in there—I am just telling it as the old 
114 lady said—“ I have Annie here to help me when I call on her 

to do things, because Mamie is too small.” 

Mr. Archer : We object to any statements made by Mrs. Cherrv, 
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Q. Did Mr. Clierry ever say anything to you about the work she 
was doing in the house? A. No, he never did. 

Q. Did Mrs. Wlialen seem to attend to the wants of her mother, 
or did she neglect her? A. No, she did not neglect her own 
mother. Slie was always there on time with her mother. 

Q. Did you ever go over to the house at night? A. Yes, sir. 

Q. Did you ever see Mrs. Whalen there at night? A. Yes, she 
was there every night when I would come, twelve and one o’clock 
and all night. 

Q. Doing what, Mrs. Bell? A. Well, she was waiting on her 
mother whenever she would want anything. None of us waited 
much on her, of course, only her daughter Mrs, Whalen. She 
waited on her. 

Cross-exam illation. 

By Mr. Archkr : 

Q. Mrs. Bell, you say that Mr. Cherry came over to your house 
and asked you to come over one night? A. Yes, several times; not 
one, several times, and he met me on the street and asked me, 

Q. When was that with reference to the time Mrs. Cherry died ? 
A. Well, it was some time before she died. He wanted me 
to wash her and lay her out, and I said I would. He said, 

115 We do not want her daughters to do that. “ No,” says I, “ it 
is inhuman.” 

Q. That is, washing and laying her out? A. Yes the daughter 
waited about, gave me all the clothes and waited with the water and 
everything. 

Q. Mrs. Bell, what I want to get at is, speaking with reference to 
Mrs. Cherry’s illness, before she died; how long before she died was 
it tliat he used to come over and ask you to come over? A. I guess 
about three weeks or so. When I first came in she used to cry. She 
always liked me. Site was down to my husband’s wake, too, when 
he died, on McLean avenue. Yes, she always liked me. 

Q. So that these visits of yours there at night were during that 
period wlien she was very low? A. Yes. 

Q. During the last two or three weeks, or the last nineteen or 
twenty days? A. Yes, sir. 

Q. And on those occasions you sav you found Mrs. Whalen there? 
A. Yes. 

Q. How many times were you there ? A. Maybe two or three 
times a da)^ In the middle of the day, whenever I had time. I 
had a good deal of work to do at home, and I could not go all times. 

Q. Were many people visiting the house during that time ? A. 
Not so many I seen, of course. 

Q. Do you know Mrs. Skinner? A. Yes. 

Q. Did you ever see her there during that period? A. 

116 Yes, I seen her there. 

Q. What was she doing? A. Well, she waited on her 
mother once in a while, but Mrs. Whalen was the principal one. 
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Q. Mrs. Whalen lived next door to her mother? A. Yes. 

0,. And j'ou stayed up all night with Mrs. Cherry? A. Yes, I 
stayed up all night. 

Q. During that period just before her death? A. Yes, and when 
she was dying Mr. Cherry came over for me. 

Q. You were present at her death ? A. Yes. 

Q. To help lay her out? A. Yes,sir. 

Q. Do you remember who gave you the cloth to lay her out ? A. 
Mrs. Whalen did; had everything ready for me. 

Q. Mrs. Wlialen gave jmu those? A. Yes. 

Q. And not Mrs. Skinner? A. No. 

Q. You are sure of that, are you? A. Yes, I am sure of that, as 
sure as I am here. 

Q. Is your husband living, Mrs. Bell? A. No, sir, he is dead. 

Q. Are you engaged in any business yourself? A. No, sir. 

Q. You have children living with you ? A. Only one boy. 
117 M 3 " children are all married ; only one boy. 

Q. And he lives at your house with you? A. Yes sir, he 
is going on nineteen 3 ’’ears old. 

Re-direct examination. 

By Mr. David ; 

Q. Mrs. Bell, from 1897, when Mrs. Whalen moved in 1322 
street, to 1900, when Mrs. Cherry died, did you ever go over to the 
house at night during those three years? A. Yes, I went over 
there. 

Q,. How often did you go over to the house? A. Well, I did not 
go over often until she got so low; I would go in once in awhile 
and stay with the old lady and talk with her in the parlor when 
she was able to go downstairs. 

Q. Where was Mrs. Whalen then ? A. Mrs. Whalen used to come 
in sometimes, and sometimes she would be at the window talking 
to her mother. 

Re-cross examination. 

By Mr. Archer : 

Q. She was not low in those da 3 ’'s? A. No, not so very. She 
wanted waiting on and attending to. 

CATHERINE BELL, 

By MILTON STRASBURGER, 

Ezavxiner4n-chancei'y. 
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118 Washington, D. C., 

Thursday, May 14,1903—3 o’clock p. m. 

Met pursuant to adjournment at the office of L. H. David, Esq. 
Present: On behalf of the complainant, Mr. David ; on behalf of 
the defendants, Mr. Archer; the witnesses and examiner. 

Whereupon Mrs. Rosella Reeves, a witness produced for and on 
behalf of the complainant, having been first dul}’’ sworn, was exam¬ 
ined and testified as follows: 

By Mr. David : 

Q. Where do you reside, Mrs. Reeves? A. 239 Four-and-a-half 
street, southwest, Washington city. 

Q. How long have you lived there? A. Well, I have lived there 
now a little over a year. 

Q. Where did you live before that? A. 484 K street, S. W. 

Q. IIow long did you live there? A. About twenty years. 

Q. Is your hu.sband living, Mrs. Reeves? A. No, sir. 

Q. What was his name? A. James E. Reeves. 

Q. Plow long have jmu been a widow? A. About six weeks. 

Q. Do you know Mi’s. Elizabeth Ann Whalen, the com- 

119 plainant in this cause? A. Yes, sir. 

Q. How long have jmu known her ? A. About fifteen or 
sixteen years. 

Q. Do you know Mr. John Cherry, the defendant in this cause? 
A. Yes, sir. 

Q. How long have you known him ? A. About fifteen or sixteen 
years. 

Q. Did you know his first wife, Mrs. Mary Cherry ? A. Yes, sir; 
I knew her when I saw her. 

Q. How long had you known her? A. Well, I have known her, 
1 guess, about thirteen or fourteen years. 

Q. Is she living or dead? A. She is dead. 

Q. Do you know when she died ? A. In 1897; she has been dead 
a little over three years. 

Q. 1900? A. 1900, that is it. 

Q. Do you know where she lived at the time of her death ? A. 
Yes, on 4J street, between M and N. 

Q. Do you recollect the number of the house? A. It is thirteen 
something, but I cannot tell exactly. 1323 or something; I cannot 
tell what. 

Q. Where was Mrs. Wlialen, the complainant, living at the time 
of the deatli of her mother ? A. Next door to where her mother 
died; 1322 I think it is. 

120 Q. Do you know how long she had lived there ? A. I 
think it was about four or five years. I know she had been 

living there some time before her mother’s death. 
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Q. Do you know Mr. Mark T. Whalen, the complainant’s hus¬ 
band? A. Yes, sir. 

Q. How lono; have you known him ? A. Well, I have known him 
ever since he has been married to Mrs. Whalen, but not personally 
to talk to him. I never spoke to him until this business came up. 

Q. Do you know what is the occupation of John Cheriw, the de- j 
fendant in this cause? A. Yes, sir. ■ 

Q. What is it? A. AV’atchman. i 

Q. Night or day watchman ? A. Night. | 

Q. What are his duties, if }'ou know ? A. Well, I have seen him ' 

starting to work between four and si.^ o’clock, and then I have seen I 
him at six and seven, and .sometimes seven and eight. i’ 

0,. In tlie morning or night? A. In the night. 

Q,. Starting to work where? A. Starting to the park. I 

Q. What park ? A. Between 4|- and Sixth streets. I 

Q. How far do you live from that park ? A. About a square and ■ 

a half. 1; 

121 Q. Do 3 'ou liave occasion to pass and repass through the f 

park? A. Yes, sir. ;; 

Q. IIow often have you passed and repassed through this park ? | 

A. Tliat is sometliing 1 could not tell j'ou. It has been so many j 
times I could not keep count of that. 

Q. For how many years would you say? A. Well, I have been 
constantly passing during the past two years. 

Q. Prior to Mrs. Cherry’s death, which occurred, as jmu say in 
1900. A. Yes, sir. 

Q,. How often, if it was often, wastit that you passed and repassed 
through this park? A. Well, I could not even state that; I have 
been through there so inanv times. 

Q. About how many? A. I have been going in frequently; I 
have been through the park with friends for at least six or seven years. 

Q,. Did YOU pass and repass through that park during the years 
1897, 1S98\ 1899, and 1900? A. Yes, sir. 

Q. Frequently or otherwise? A. Well, I passed frequently in 
two years. 

Q. What years were those? A. That is in 1902 and 1903. 

Q. Well, I am speaking about the years commencing with 1897 
and running through 1900. A. That was when I just passed 
through, or I might sit down to talk to a friend. 

122 Q. You say you actually did pass through during those 
years? A. Yes, sir. 

Q. What times would you pass; morning, noon or night? A. 
Generally at night. 

Q. About what hour? A. Well, sometimes in the afternoon— 
sometimes just at sun down; sometimes at seven or eight; some¬ 
times at ten. 

Q. Going to your homo? A. Going home and sometime-going 
up town. 
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Q. Did you ever see Mr. Cherry in the park during the years 1897, 
1898,1899 and 1900? A. Yes, sir. 

Q. How often would you meet him, if you met him often? A. 
Sometimes I would meet him probably every other night while he 
was passing through. Then probably I would go through a week 
at the time and would not see him. 

Q. What would he be doing? A. Sometimes he would be walk¬ 
ing down attending to his duties and often stop and talk to some¬ 
one, and probably he would stop and talk to me for a few minutes. 

Q. Did you talk to him often? A. Yes,sir; quite often. 

Q. Did you know Mrs. Whalen, the complainant, when she resided 
on M street, southwest? A. No, sir; I knew her but did not know 
where she lived at that time. I knew her but did not know where 
she lived. 

Q. Do you remember when Mr. and Mrs. Whalen moved into 
premises No. 1322 Four-and-a-half street, next door to Mr. 

123 Cherry ? A. I remember wlien he told a friend of mine in 
the j)resence of me. 

Mr. Archer : I object to what he told somebody else. 

The Witness (continuing): That Mrs. Whalen had moved in 
next door to her mother, for to care for her and she had made an 
agreement to come and take care of her mother; to pay him eleven 
dollars a month for the house, and after his death it was hers. I 
heard him say that several times, before a friend of mine and my¬ 
self, but I did not know her and never saw her before she moved 
from M street. 

Q. AVhen did this conversation occur with reference to Mrs. 
AVhalen moving into this house? A. That was soon after she had 
moved. 

Q. Where did that conversation occur? A. That was in the park. 

Q. Tell me exactly what he said to you and how it happened to 
come up. A. There was a friend of mine asked him why was it that 
he objected so to this other daughter of his, and he told her that 
Annie had been such a good girl and had worked so hard and she 
had helped him to pay for the other house and she had cared for 
her mother, and he said he had agreed to give her this house for the 
agreement but he would not give it to her until after his death. 

Q. Did he say how long she was to remain in the house and pay 
eleven dollars a month ? A. He says, until his death. 

Q. And then after his death the property would go where ? A. 
To Mrs. Whalen, as I understood. 

124 Q. He told you that? A. Yes, sir; I always thought she 
liad it; I didn’t know. 

Q. How many times did he tell you this? A. Well,several times 
1 heard him speak it. 

Q. At the time this first conversation occurred in the park that 
you have detailed, who was with you, if anybody ? A. Mrs. Gerard. 

Q. With reference to this first conversation, can you state whether 
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or not Mrs. Whalen had moved into the house ? A. Yes, sir ; slie 
was in tlie house at that time. 

Q. How long had she been tliere? A. Well, I think, by what 
Mr. Cherry told me, that she had not been very long moved then. 

Mr. Archer: I object to anything Mr. Cheny told the witness. 


The Witness: That is what Mr. Cherry told me in the presence 
, of her. 

Q. Did he state how long she had been in the liouse ? A. She 
had been in the house for over three years; that was before her 
mother died. 

Q. I mean the first conversation. A. The first conversation I 
heard him say about it, he had not bought the house. 

Q. When was the very first conversation you had with him; what 
year was it? A. That is something I could not tell you. 

Q. Was it 1897, 1898 or 1899? A. It must have been in 
1897. 

125 Q. Did he tell you whetlier she had already moved into 
the house? A. Yes, I knew she was in the hoinse. 

Q,. Did he say what his daughter, Mrs. Wlialen, would have to 
do in order that the house would be hers after his death ? A. Pie 
said she was caring for her mother. 

Q. Did he say how long she would have to care for her motlier ? 
A. No, sir. 

Q. Did he ever make any statement to you after that with refer¬ 
ence to the matter ? A. No; I never said anything at all; never 
had any conversation about it. 

Q. Plow many times did he tell you this? A. Well, it was sev¬ 
eral times it was brought up; and whenever it was brought up he 
always said Mrs. Whalen was to have the house. 

Q. Did you ever visit Mrs. Whalen? A. No, sir. 

Q. Did you ever visit the first Mrs. Cherry? A. No, sir; only 
passing there and seeing Mrs. Whalen going in and out very often ; 
and I have seen Mrs. Cherry sitting in the yard. 

Q. Plow often would you pass the house? A. Very often. I 
would be down that way every afternoon; nowand then. 

Q. Did Mr. Cherry ever make any statement to you with refer¬ 
ence to the work that Mrs. Whalen was doing and how he liked the 
work? A. Yes, sir. 

126 Q. What did he say? A. He said he was always satisfied 
because he knew Annie would take care of her mother prop¬ 
erl v. 

Q. When speaking of Annie, whom did he mean? A. Mrs. 
"Whalen, I suppose. 

Q. How far is 484 K street, S. W., from 1324 Four and a half 
street ? A. Four squares. 

Q. How far is the park where these conversations occurred, from 
484 K street, S. W.; about how many squares? A. Eleven or twelve 
squares from the park, I believe. 
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Cross-examination. 

By Mr. Archer : 

Q. Mrs. Reeves, where do you live now? A. 239J Four-and-a- 
half street, S. W. 

Q. How long have you been living there? A. I have been liv¬ 
ing there for over a year. 

Q. With whom do you live there? A. With my mother. 

Q. How many people compose the family? A. That is none of 
your business 

Mr. David : Answer the question, Mrs. Reeves. 

By Mr. Archer : 

Q,. How many people live in the house? A. I do not think it is 
necessary to tell liim who is in my house. 

Mr. David : Answer tlie question. Mi’s. Reeves; it does not make 
any difference. 

The Witness : My mother, brother and a nephew. 

327 Q. What is the nephew’s name ? A. Phelps. 

Q. How long have you been married? A. Is it necessary 
to answer ? 

Mr. David : 0!i, yes, answer the question. 

The Witness: Fourteen years. 

Q. And your husband has been dead six weeks ? A. Count from 
the 22nd of March ; about six weeks I think it is now. 

Q. How long have you known Mr. Cherry well enough to talk 
to him? A. Well, I have been knowing him fifteen or sixteen 
years. 

Q. How did you first become acquainted with liim ? A. Going 
through the park to my work. 

Q. Were you introduced to him ? A. Yes. 

Q. B 3 ' whom ? A. Bi”^ a lady. 

Q. What is her name ? A. Mrs. Gerard. 

Q. Who is Mrs. Gerard? A. She is a friend of mine. 

Q. Where does she reside ? A. 477 Maryland avenue, southwest. 

Q. What does she do? A. She works in the chemical division. 

Q. Of what department? A. Agricultural Department. 
128 Q. How intimate are you with Mrs. Gerard ? A. Oh, she 
is like a mother to me. 

Mr. David: This line of examination, and particularly the last 
question propounded by counsel, is objected to upon the grounds, 
first, that the question is immaterial and irrelevant; and secondly, 
I do not know what the purpose of counsel is in going into the 
matter inquired of. 

Mr. Archer : What is your answer to that question ? 

The Witness : What question ? 
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Q. As to how intimate you are with Mrs. Gerard ? A. Well, she 
is like a mother to me in some respects. 

Q. How long have you known her? A. About twenty 5 'ears. 

Q,. Do you know what her relations with Mr. Cherry are or were ? 
A. That is something I do not know anything about. 


Mr. David: This question is objected to upon the ground that it 
is utterly immaterial as to what is the relationship, or what has 
becMi the relationship, between Mr. Cheny and Mrs. Gerard; and 
the question is further objected to upon the ground that it is not 
proper cross examination, nothing having been asked this witness 
in the examination in chief upon this subject. 

Mr. Archeu: I will state on tlie record, Mr. Examiner, that this 
witness’s credibility is as much an issue in this case as anything 
else, and also that the witness has mentioned the name of Mrs. 
Gerard in the course of her remarks in her direct examination, and 
in addition to that she has spoken several times about a friend. I 
will insist upon an answer to the question and will ask the ex¬ 
aminer to read it to the witness. 


120 Q. (Question read to witness.) A. No, I think that is best 
for Mr. Cherrv to state that himself. 

Q. Do you know yourself? A. I do not know. 

Mr. David : You do not know of your own knowledge? 

The Witness : No, sir; I do not know of my own knowledge. 

Q. Have you overseen them together? A. Yes, sir; certainly; 
talking in the park. 

Q. Any where else ? A. No, sir. 

Q. Who is this friend who was with you when these slatements 
were made ? A. Mrs. Gerard was with me. 

Q. The first time he talked with you on the subject was she with 
you? A. Yes, sir. 

Q. What year was that? A. About 1897,1 guess; it was before 
Mrs. Whalen moved to that house. 

Q. Do you remember what month it was in? A. No; I do not 
know. 

Q. Is there anything you can think of that will help ymn to fix 
the time? A. No, none whatever. 

Q. Do 3 ’ou know where you were going when you had the con¬ 
versation? A. Yes; I know where I was going. 

130 Q. Where ? A. Up in the city. 

Q. Can you fix the time it occurred with reference to the 
place you were going ? A. A little after eight o’clock, 1 tliink. 

Q. That is eight o’clock in the evening? A. Yes, sir. 

Q. And Mrs. Gerard was going up town with ymu, was she ? A. 
Yes, sir. 

Q. And you fix the time in the evening, but you are unable to 
fix the time of the month ? A. That was generally the hour she 
went there. 
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Q. Are you able to fix what month it was and what day ? A. No, 
I do not know either one of those. 

Q. Now, I want you to tell rne, if you please, all that took place, 
between you three on that occasion. A. That is all I know about 
the case; that is all that took place. 

Q. What? A. The conversation came up. 

Q. How did it come up? (After hesitancy on the part of the wit¬ 
ness.) You do not mind answering that question, do you Mrs. 
Reeves? A. No; there is nothing to answer. It came up simply 
because she iiad asked him about Annie moving in the house, and 
he told her. 

Q. What did she ask him? A. Well, she would ask him about 
Ijow was his wife. 

131 Q. What did she ask him on this occasion particularly ? 
A. She asked him about his wife and how she was getting 

along, and he referred to Mrs. Wlialen. 

Q. What did he sa}- ? A. He said Annie was there with her, and 
she was getting along all right. 

Q. Said Annie was where with her? A. At his house. 

Q. At his house? A. Yes. 

Q. Did he say she was living at his house ? A. No, she was not 
living at his house; she was Jiving next door. 

Q. What else did he say? A. I cannot remember everything he 
had to say. 

Q. Is that all you remember of what he said ? A. Yes; all I re¬ 
member of what he said. 

Q. You said in your direct examination that he said he had made 
an agreement with Annie. A. So be had made an agreement with 
Annie. 

Q. And he stated at that time that he had made an agreement? 
A. Oh, no ; not at that time. 

Q. You say he did not at that time? A. It was not in that con¬ 
versation when that was said. 

Q. And he did not, at that time, say he had made an agreement 
witli Mrs. Wlialen? A. Not in the first conversation with Mrs. 
Gerard. 

132 Q. I am talking about this conversation in the park. A. 
Yes, how that came about was about her referring to Mrs. 

Skinner. 

Q. What did .she say about Mrs. Skinner? A. She asked him why 
was it that he always held up for Mrs. Whalen instead of Mrs. Skin¬ 
ner, and he told her that she don’t know all. She said she supposed 
she didn’t. He said, “Weil, Annie, had helped to work to pay for 
the first house. 

Mr. Archer: I object to anything he said about the first house. 

Q. What else did he say ? A. And then he said that Annie taken 
care of her mother. 

Q. Yes. A. And she had moved in the house with an agreement 
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to take care of her mother, and pay eleven dollars a month for the 
house. 

Q. And with an agreement to take care of her motlier; he used 
the word “agreement,” did he? A. This house was absolutely hers. 

Q. And that was in tlie first conversation you had ? A. Yes, and 
several times before that the conversation had come up in the same 
manner. 

Q. Where ? A. In the park. 

133 Q. How long before that ? A. Well, that was the first, but 
several times after that; it was brought up many times. 

Q,. What I want to find out is whether he said anything about 
this agreement during this particular conversation you referred to. 

Mr. David: Which one are you talking about. 

Mr. Archer: She has said two or throe things here. Slio said 
the first conversation she had was in 1897. Now, the last answer 
she gave was that he had referred to it several times before that. 

Mr. David : I understood the witness to say that she had several 
conversations with the defendant John Cherry in 1897. 

Mr. Akcheii : Now let us get the record straight. 

The Witness: I had several conversations during that year. 

Q, During 1897? A. Yes, sir; and right straight through. 

Q. Well, when were you introduced to Mr. Cherry? A. That 
has been sixteen years ago. 

Q. Who introduced you? A. That is ray business, I guess. 

Mr, David: Answer the question. Tell him. 

Mr. Archer : I object to Mrs. Whalen talking to the witness, 
and ask the examiner to note that objection on the record. 

Mr. David : Counsel for the complainant has not observed an}'’ 
conversation between Mrs. Whalen and the witness, and the exam¬ 
iner is here to observe for himself and to note on the record if any 
such conversation occurred. 

134 Counsel for the complainant instructs the witness to answer 
the question. 

(Can read to witness.) 

Mr. Archer: I ask you again who introduced you to Mr. Cherry 
sixteen 3fears ago? 

A. It was a lady, 

Q. What is her name ? 

(Witness hesitates.) 

Mr. David : Answer the question, Mrs. Reeves. 

A. I do not need to answer that. 

Q. You refuse to answer that question. A. That lady, yes; 
because it was a lady worked with me sixteen years ago. 

Mr. Archer : I serve notice that at the proper time I shall move the 
court to suppress the whole of this deposition because of her refusal 
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to answer this question, and state that I cannot proceed further 
with her cross-examination until that question is answered. 

Mr. David: Answer the question, Mrs. Reeves. 

The Witness : Well, Mrs. Gerard introduced him to me. 

Q. Where was that? A. In the park? 

Q. Sixteen 3 'ear 3 ago; is that correct? A. No, sir. 

Q. When was it? A. Fourteen 3 ears ago. 

Q. And Mrs. Gerard then introduced 3 mu to Mr. Cherry ? A. 
Yes, sir, 

Q. And did you have any conversation when you were first 
introduced ? A. No, sir, 

135 Q. So that the time you talked with him, in 1897 was the 
first time you had ever talked with Mr, Cherry ? A. No, it 
was not the first time I had ever talked to him; I had talked to 
him on several occasions. 

Q. Did you see him anywhere else beside in the park? A. Yes, 
sir; I have talked with him. 

Q. Did you ever talk with him an 3 'where else? A. Only in the 
street and in the park. 

Q. Did you ever see him and talk with him at any time when 
Mrs. Gerard was not with you? A. Yes, sir, 

Q. Now, I want to talk about this case, and I want to find out 
when was the first time you had a conversation with Mr. Cherry in 
reference to the properti' and Mrs. Whalen? A. Well, it was just 
after she moved in this house. 

Q. Just after Mrs. Whalen moved in the house? A. Yes. What 
year, that is .something I cannot say, because T did not take any 
notice. 

Q. Now, we have been mixed up somewhat about it, and I want 
to ask you what took place in that conversation ? A. I told you 
what took place in that conversation. 

Q. I wish 3^00 would tell me about it. We have been somewhat 
mixed. A. I don’t want to repeat it any more. 


Mr. David: Just tell him again you have said it already. 


The Witness : I told you soon after Mrs. Whalen had moved in 
the house, Mrs. Gerard asked him and he told her her that Annie 
had moved next door to him. He went to her and asked her 
136 if she would move next door and if so he would buy the 
house and make the agreement, if he bought the house, that 
she would pay him eleven dollars a month rent, and at his death 
that would be absolutely hers. 

Q. Did he state from whom he was going to buy the house ? A. 
No, he did not say who he was going to buy the house from. 

Q. How did tliat conversation arise ? A. Because Mrs. Gerard 
asked him. 

Q. Asked him about what? A. If he had brought the house 3 'et, 
and he said yes and Annie had moved in it. 
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Q. When did 3 'ou again talk with him about this house, or hear 
him talk about it ? A. Well, I heard him talk several times about it. 

0,. I want to know all of those times ? A. That is something I 
cannot tell 3 'ou. I did not take notice of the night or da\', or what. 

Q. Where was it? A. In the park. 

Q. Never talked with him on this subject anywliere beside the 
park ? A. Well, at the end of the street, 3 mu may call that the be¬ 
ginning of the park. 

Q. Was anybod 3 ' else ever present with 3 mu when 3 'ou had these 
conversations, other than the first one? A. No, sir. The last time 
he said it to me that was when he was alone. I was passing through 
there. 

0,. And the first time was when Mrs. Gerard was with you ? 

137 A. Yes, sir. 

Q. Now, can you tell me any other occasions when anybody 
else was with you when he spoke about this? A. No, sir. 

Q. Do you swear that nobod 3 ' else was with 3 mu when he talked 
about it? A. Not with me, when he talked about it there was not. 

Q. Now, you have mentioned two specific occasions when he men¬ 
tioned tliis house and Mrs. Whalen’s connection with it. Can you 
specify any other occasions? A. Y^es, I heard him say that several 
times. 

Q. Say substantially the same things? A. Yes, he said substan¬ 
tially the same tiling, and alwa 3 ’s said the house was absolutely hers. 

Q. What was the occasion of his repeating it; he had already told 
you once ? A. I suppose it was just in his mind. He was not asked 
about it. 

Q. Did you talk to him about anything else? A. Well, I had 
nothing to talk to him about; only very often I would ask him how 
he was or something like that. I had nothing to do with his pri¬ 
vate affairs. 

Q. You have said that you did not know Mr. Whalen until this 
business came up. A. I knew Mr. Whalen. 

Q. But you did not know him to speak to him until this business 
came up? A. I had never met him until I met him in the office 
over there, and I had never met Mrs. Wlialen until that time. I 
onl 3 ' had seen her when I passed her on the street. 

138 Q. What office was it you met him iu? A. It was in the 
office—real estate office. I do not know what office it was. 

Q. At the time the 3 ' had the trial about the house, 3 mu mean? 
A. Yes, sir. 

Q. You were present at the trial, were you? A. Yes, sir. 

Mr. David : That is objected to. There has been absolutely no 
evidence in this cause that there has ever been an 3 ' trial about this 
house. 

Mr. Archer : I will state that the witness has referred to an ac¬ 
tion, and I am referring to the same action. I am identifying the 
action as I have a right to do. The witness has volunteered that 
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she was iii the real estate office at the time they were there, and in 
response to a question she said it was at the time of tlie trial in re¬ 
lation to this house. 

Mr. David ; I presume that counsel is referring to the landlord 
and tenant case. 

The WiTNicss: Yes, sir. 

Mr. David : Brought by .John Cherry against Elizabeth Ann 
Whalen and Mark T. Whalen to oust them from this house. 

The Witness: Yes; that is the case. 

By Mr. Archer : 

Q. Did you testify as a witness in that case? A. No, sir. 

Q. How did you happen to be there? A. Simply because I was 
asked to go. 

Q. By whom ? A. By Mrs. Gerard. 

139 Mr. David: This is further objected to on the ground that 
it is not proper cross-examination, nothing in the examina¬ 
tion in chief having been asked this witness upon this subject. 

Mr. Archer: When did you first speak to Mr. Whalen, Mrs. 
Reeves ? 

A. I spoke to him that afternoon we came out of the office. 

Q. And when did you first speak to him about this case, if you 
have ever spoken to him about it? A. Never spoke to him about 
it; neither he to me, nor I to him. 

Q. Did you ever talk to anybody about this case? A. No, sir. 

Q. How did you liappen to be here as a witness to-day ? A. Well, 
I was called on. 

Q. By whom? A. By Mrs. Whalen. 

Q. When? A. I was sent for last night. 

Q. Did you ever talk to Mrs. Whalen about it before last night? 
A. No, sir. 

Q. How often did you see Mr. Cherry during the period that 3 mu 
have referred to, from 1897? A. That is something I could not tell 
you. 

Q. Can you approximate it? A. No, sir. 

140 Q. Did you see him every day? A. Sometimes, and then 
again I did not pass his way. If I struck his hour when he 

is coming through I would be very apt to meet him every evening. 

0,. You did not know his wife to speak to her? A. No, I knew 
her when I saw her. 

Q. Were you intimate with Mrs. Whalen before this case arose ? 
A. No, sir; only spoke to her when I worked with her; that was all. 

Q. You had work- with her? A. Yes, I had work- with her years 
ago. 

Q. Did you ever call on her before ? A. No, sir. 

Q. Have you ever called on her ? A. No, sir. 

Q. Did she call on you? A. No, sir. 
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Q. How long have you been living at 239 street? A. Little 
over a year. 

Q. And you moved there from 484 K street; did you? A. Yes, 
sir. 

Q. Did you live anywhere else in Washington before you lived 
in 484 K street? A. Not after I was married. 

Q. What was 3 mur husband’s business? A. He was a huckster. 

Re-direct examination. 

By Mr. David : 

141 Q. You testified that you worked with Mrs. Whalen years 
ago? A. Yes, sir. 

Q. Where did you work with her? A. Well, we did not work 
together; only she worked on one line of cars and I had the other at 
the depot. 

Q. What depot? A. Baltimore and Potomac. 

Q. What did jmu two do there? A. Well, we helped to clean the 
cars. 

Q. How long did Mrs. Whalen work there ? A. That is sorae- 
tliing I could not tell you. 

Q. How long were you employed there? A. I was employed 
about two years. 

Q. How long ago has that been ? A. Tliat has been fifteen years 
ago. 

Q. You say that \mu two helped to clean the cars? A. Yes,she was 
on different cars from me, though. She was on one side, and I was 
on the other. 

Q. Are you related to Mrs. Whalen in any wa}’? A. No, sir. 

Q. Have you any interest in this controversy? A. No sir; none 
whatever. 

Q. I believe ,you have said that Mrs. Whalen saw you for the first 
time last night about this case? A. Yes, sir. 

ROSELLA REEVES. 

By MILTON STRASBURGER, 

Examiner-in-chancery. 

142 Whereupon Patrick Eagan, a witness produced for and on 
behalf of the complainant, having been first duly sworn, was 

examined and testified as follows : 

By Mr. David : 

Q. Where do .you reside, Mr. Eagan ? A. 355 N street southwest. 

Q.'What city ? A. Washington city. 

Q. How long have you .lived in Washington ? A. I have been 
.living in Washington since 1888; only I went away two or three 
sum mers. 
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Q. How long have you resided at 355 N street southwest ? A. All 
the time since 1 have been iu Washington except when I was away. 

Q. What is your occupation ? A. Soldier. 

Q. Are you now in service? A. Well, I am retired. Still it is 
the same. 

Q. What is your rank ? A. Sorgeant. 

Q. So that you are a retired sorgeant? A. Yes. 

Q. United States Army ? A. United States ArmjL 

Q. Were you ever in actual service ? A. I was in active service. 

Q. In the war you mean ? A. All soldiers are in active service at 
all times except in war. 

143 Q. I mean were you in the civil war? A. Oh, sure, I was 
in the civil war, yes. 

Q. What regiment did you serve in? A. Forty-seventh New 
York. My major is up here now; he is doing this kind of business, 
too. 

Q. Do you know John Oherrv, the defendant in this cause? A. 
Yes. 

Q. How long have you known him ? A. I have known him 
about sixteen or seventeen I'ears; somewhere along there. 

Q. Did you know his former wife, Mrs. Mary Cherry? A. Yes. 

Q. How long did you know her? A. About the same. 

Q, Do you know Mrs. Whalen, the complainant ? A. X do; about 
the same time. 

Q. Do you know Mrs. Maggie Connelly? A. I do. 

Q. Where does she reside? A. The same house I do; I board 
there. 

Q. You board at Mrs. Connelly’s? A. Yes. 

Q. How far does Mrs. Connelly, where you board, live from Mr. 
Cherry? A. About a block. Where does he live now? He lives 
on McLean avenue. That was about a block and a half, or very 
near two blocks. 

Q. During the time you have boarded at Mrs. Connelly’s, 

144 has Mr. Cherry ever visited her house ? A. Oh, yes, a good • 
many times. 

Q. Did he visit that house during the years 1897,1898, 1899, and 
1900? A. Ob, yes. 

Q. How frequently, if it was frequently ? A. Oh, I could not tell. 

I do not stay in very often, but he was there likely when I was not 
there at all. I go out every day. 

Q. I am speaking about when you were there? A. I could not 
tell exactly; several times. 

Q. Once or more than once? A. More than four or five; oh, 
more than five times, more than six times. 

Q. Did you ever have any conversation with Mr. Cheny, or did 
you hear him converse with othens, in that house, with reference to 
this property? A. Yes; I hoard him telling all hands that wa^in 
the house about the property. He had a house—first one house— 
and he said. We have a little girl—her daughter—we used to call 
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lier Mamie Cherry—a daughter of Mrs. Whalen, and lie always 
spoke that he would leave her the house he had. 

Q. But I asked you, Mr. Eagan, if you ever heard him say any¬ 
thing with reference to 1322 Four-and-ahalf street, the house Mrs. 
Whalen lived in? A. Yes, he said he had that house for her. 

Q. For whom ? A. For Mrs. Whalen. 

Q. That is, Mrs. Elizabeth Ann Whalen, the complainant? A. 
Yes. That is one of his daughters; and another one he had 
145 for another one of his daughters, one that he bought later on. 

Q. When did you hear him say this? A. Sometime before 
the death of his wife ; several years before the death of his wife and 
the time she died. I did not hear him say anything since the death 
of his wife. 

Q. How many times did you hear him say that? A. A great 
deal. I cannot say. Eight or nine times, anyway. 

Q. Did he go into details with you? A. No; not with me. 

Q. To whom would he be talking? A. He was talking to people 
that would be around, he would sa\' he was satisfied now; occa¬ 
sionally he would say he had a house for each of his children, and 
he would talk to other people,you know. Of course I was listening. 
They were disinterested people; all of them that he was talking to. 

Q. Did you ask any questions? A. Oh, no, it was none of my 
business. 

Q. How did the conversation happen to come up? A. Oh, I 
could not tell you. It was general talk. Sometimes I would be 
reading and would hear them talk. They might be talking all day 
and I would not hear them, and sometimes I might. 

Q. Did he mention what house was to go to Annie? A. He said 
the house she was living in ; that he was going to give her that. 

Q. Do you know where she was living then? A. I do know 
where she was living then. 

Q. What is the number of the house? A. I forget the num¬ 
ber. 

116 Q. With reference to where he was living- A. She 

was living next door to him. I know the man who owned 
it, before, that is, Mr. Horn, the detective. 

Q,. Is tliat the same property ? A. That is the same property. 

Q. Do you know what that house and lot is worth ? A. I do not 
know. It may be worth- 

Mr. Archer : I object to the witness’s opinion until he has quali¬ 
fied as an expert. 

Witness: I do not know nothing much about civil life. I have 
been in the arni}’^ all m}' life. 

Mr. David : I will not press the question. 

The Witness: Oh, I might guess about twenty-five hundred dol-<, 
lars, perhaps twenty-eight or three thousand. 

Mr. Archer : Of course, Mr. Examiner, I desire to note an ob¬ 
jection to the witness’s guess. I have no doubt he is a prett}*^ good 
guesser. 
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The Witness : I ain’t giving this as a statement. I could not 
value the prope^t 3 ^ 

Archer : I have no questions to ask this witness. I am much 
obliged to you, sir. 

The Witness : I only heard the man saying this, you know, my¬ 
self. I thought a great deal of the man and the family, and thought 
a great deal of him because ho has been a soldier the same as my¬ 
self. 

Mr. David : Have you any interest in this cause ? 

A. Not a bit whatsoever. 

Q. Are .you related to any of the parties? A. To none of the 
parties. I like one of them as much as the other. Just the same. 
I am no relative. I know him longer than I do her husband. 

147 Q. Do you visit the Whalen’s ^ A. No, I never was in 
their house. I never was in their house on street. I don’t 

go to houses hardly. 

By Mr. Archer : 

Q. How long have you known Mr. Whalen? A. I forget. I 
have known him for a good while. Since Mrs. Whalen’s mother 
died. 

Q. Do you remember how you first met Mr. Whalen ? A. At a 
wake, I think it is. 

Q. At Mrs. Cherry’s wake ? A. At Mrs. Cherry’s wake. 

PATRICK EAGAN, 

By MILTON STRASBURGER, 

Examiner in Chancery. 

Whereupon, the further taking of testimony in this cause was ad¬ 
journed until Friday, May 16,1903, at three o’clock, p. m. 

MILTON STRASBURGER, 

Examiner in Chancery. 

148 Washington, D. C., May 20,1903—3 o’clock p. m. 

Met pursuant to adjournment, at the office of Levi H. David, 
Esquire. 

Present: As before. 

Whereupon William E. Watson, a witness produced for and on 
behalf of the complainant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

By Mi*. David : 

Q. Where do you live, Mr. Watson ? A. 357 M street, southwest. 
Q. What city ? A. Washington. 

Q. How long have you lived in this city ? A. I was born in this 
city. 
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Q. Lived here all your life? A. Yes, sir. 

Q. What is your age ? A. Thirty-seven. 

Q. What business are you in? A. Car inspector, Pennsylvania 
railroad. 

Q. How long have you been so employed? A. Will be fourteen 
j'ears in December. 

Q. How long have you lived at your present place of residence ? 
A. Six years in the one house. 

Q. Are jmu married ? A. Yes, sir. 

149 Q. Do you know Mrs. Elizabeth Ann Whalen, the com¬ 
plainant in this cause ? A. Yes, sir. 

Q. How long have you known her? A. I have known her the 
last ten or twelve years. 

Q. Did you know her when she lived at 1322 4i- street, S. W. ? 
A. Yes, sir. 

Q. How long did she live there? A. I do not know exactl}' how 
long she lived there. 

Q. Approximate it? A, I guess about two or three years, to my 
knowledge. 

Q. Do you know John Cherry, the defendant in this cause? A. 
Yes, sir. 

Q, How long have you known him? A. I have been knowing 

him for five vears. 

•/ 

Q. About how many years, Mr. Watson? A. AVell, five or six, as 
near as I can come to it, I guess. 

Q. Where does he live ? A. He did live on Pour-and-a-halfstreet, 
S. A\' 

Q. Do you remember whether it was next door to Mrs. Whalen’s ? 
A. Yes, sir; he lived next door to Mrs. Whalen. 

Q. About how long did he live there to your knowledge? A. 
Well, T know he lived there five or six years as near as I can recol¬ 
lect it. i cannot exactly strike tlie time. 

150 Q. What business is Mr. Cherry in, now, and what business 
has he been in during the time that you have known him ? 

A. He is a park watchman. 

Q. What park ? A. I do not know the name of the park. It runs 
from Seventh street to Third. 

Q. What part of the city ? A. Southwest part of the city. 

Q. Do you know how long he has been a watchman at that park, to 
your knowledge ? A. I have known him to be there five or six 
years ; if he has been there longer I do not know. 

Q. Going to and coming from your home, have you had occasion 
to pass through that park ? A. Oh, yes, I pass through that park. I 
pa.ssed through there this morning going home. 

Q. Well, during the time that you have resided at your present 
residence, have you had occasion to pass through that park? A. 
Oh, yes, I pass through there sometime of evening going to work, 
and sometimes of morning going home. 
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Q. Ever see Mr. Cherry in that park ? A. I have seen him a good 
many times in there. 

Q,. About what hours would you see him in the pai’k? A. Well, 
I liave seen him in the park, and I have walked up the street with 
him as I was going to work between half-past five o’clock, twenty 
minutes after five; something like that. 

151 Q. How many times have you taken walks with him? A. 
AVell, I don’t exactly knowhow many times, but I have come 

up the street with him, I guess, eight or ten times. 

Q. Is lie a friend of yours ? A. Yes, I guess we are friends, so 
far as I know. 

Q. I believe you have testified that you knew Mrs. Cherry, his 
first wife ? A. No. 

Q. Did you know her? A. No, 1 never knew Mr. Cherry’s wife. 
Q. His first wife? A. No, sir. 

Q. Do you know whether or not she is now living or dead ? A. 
His first wife ? 

Q. Yes. A. His first wife. She is dead, so far as I know. 

Q. Do you remember about when she died; about how many 
years ago? A. I guess it has been about three years ago. 

Q. Now, I will ask you Mr. Watson, if you ever had a conversa¬ 
tion or any talk with Mr. John Cherry, the defendant in this cause, 
prior to the death of his first wife, with reference to the house that 
Mrs. Whalen lived in—1322 Four-and-a-half street,southwest? A. 
AVell, Mr. Cherry talked to me. 

Q. Did you have such a conversation ? A. Yes. 

152 Q. State what it was ? A. Mr. Cherry'talked to me about 
his wife being sick, when he lived in Four-and-a-half street, 

and he told me that Annie was going to take the house next door 
to him, going to rent it from hira, and it would be handy for him 
to attend to his work, whilst he was away and she was sick. It 
would be a great help attending to his wife. 

Q. Did he tell you anything about the fact that he had bought 
this house ? A. No, he never told me anything about buying it. 

Q. How did the conversation happen to arise, Mr. Watson ? A. 
Well, I asked him how his wife was getting along. He had told 
me she had been sick. He said she was getting along as well as 
could be expected. 

Q. AVhat did he say about Mrs. Whalen, the complainant, if anj^- 
thing? A. Well, he did not say anything anymore than Annie 
was living next door and attending to her mother whilst she was 
sick ; that he was away at night. He was a watchman at night. 

Q. Did he make any statement as to what Mrs. Whalen was do¬ 
ing ? A. No, sir. 

Q. Did he go into details with you and state what was the char¬ 
acter of her work ? A. No, .sir. 

Q. As I understand you, he simply said his wife was doing as 
well as could be expected, and that Mrs. Whalen was nursing and 
caring for her. 
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Mr. Archer : I object to that question. The witness did not say 
“ nursing and caring for her.” 

153 By Mr. David : 

Q. Is that correct, Mr. Watson? A. That is what I said. 

Mr. Archer: The witness has never used those words in his ex¬ 
amination at all. 

Cross-examination. 

By Mr. Archer : 

Q. Mr. Watson how well did you know Mr. Cherry? A. How 
well did I know him? Well, I just knew him from getting ac¬ 
quainted with him passing from one park to another to where I was 
working. 

Q. Just getting acquainted with him going through the park, be¬ 
cause he was a watchman there? A. Yes; I used to come up on 
Four-and-a-half street. 

Q. You would meet him on the wa}' up? A. Walk up with him. 
Sometimes I came around where he was working, going from one 
park to another. 

Q. How long would you be together on those occasions ? A. I 
suppose ten or fifteen minutes, ora half hour. Something like that. 
I could not spare much time when ho came through the yard. 

Q. You never visited at his house? A. Never. I would only 
pass his house and see him standing at the gate. 

Q. He never visited at your house? A. No, sir. 

Q. How do you know Mrs. Cherry is dead? A. Well, I don’t 
know, any more than I never saw her after she was dead—an}’ more 

than Mr. Cherry said she was dead, and- 

154 Q. He told you she was dead ? 

Mr. David : Go ahead and finish. 

The Witness : All I know I saw the crape hanging on his door, 
and when I would be passing backwards and forwards, sometimes 
he would talk to me. I would see the crape on his door, and he 
said his wife was dead. 

By Mr. Archer : 

Q. He mentioned the fact that his wife was dead ? A. Yes, and 
I read in the paper the death of Mrs. Cherry. 

Re-direct examination. 

By Mr. David : 

Q. How far did you live from Mr. Cherry’s house? 

Mr. Archer : That is objected to, as being improper re-direct 
examination. 
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The Witness: Mr. Cherry’s house? About two squares. 

Q. Mr. Archer asked if you ever visited the Cherry’s. A. No, sir. 

Q. I had not finished my question. Mr. Archer asked you if you 
ever visited the Cherry’s. I want to ask you if you ever passed 
and repassed the house? A. Yes; I repassed the house. I never 
was in the house as I can remember. 

Q. How frequently would you pass and repass. A. Sometimes 
two or three times a week. 

WILLIAM E. WATSON, 

By MILTON STRASBURGER, 

Examiner in Chancery. 


155 Whereupon Mrs. Abbie Goldsmith, a witness produced 
for and on behalf of the complainant, having been first duly 

sworn, was examined and testified as follows: 

By Mr. David : 

Q. Mrs. Goldsmith, where do you live? A. 1236 street. 

Q. What city? A. Southwest, Washington. 

Q. How long have you lived there? A. Going on twenty-four 
years, in December. 

Q. Do you know Mrs. Whalen, the complainant? A. Yes, sir; 
I guess I have known her about twelve years, sir. 

Q. Do you know John Cheriy, the defendant? A. Yes, sir. 

Q. How long have you known him? A. I have known him, I 
guess, pretty near the same time, going back and forth. Not per¬ 
sonally acquainted until of late—seven or eight j'ears. 

Q. Do you know where Mr. Cherry lives now? A. Yes, sir. 

Q. AVhere? A. McLean avenue. 

Q. AVhat do you call that—what street? A. McLean avenue, 

Q. Do you know where he lived from 1897 to 1900? A. On 
Four-and-a-half street. 

Q. Do you know where he lived when his first wife was 

156 alive? A. Yes, sir. 

Q. AVhere? A. Four-and-a-half street. 

Q. Did you know the first Mrs. Cherry? A. Yes, sir. 

Q. Did you know them when they resided at 1324 Four-and-a- 
half street? A. Yes, sir. 

Q. Do you remember when Mrs. Cherry died? A. Well, I do 
not remember exactly the j^ear or the date. 

Q. Do 3 'ou remember the fact? A. Yes, sir, 

Q. How old do you suppose she was? A. Indeed I could not say, 
sir. I haven’t any idea. 

Q. Has Mr. Cherry, the defendant, ever been to your house? A. 
No, sir ; to my door. 

Q. AVas it before or after the death of his wife ? A. Both before 
and after. 

6—1499 A 
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Q. Do you remember when Mrs. Whalen, the complainant lived 
on M street, southwest? A. Yes, sir. 

Q,. Do you remember when she moved from there to 1322 Four- 
aud-a-half street, next door to Mr. Cherry? A. I do not know the 
date. 

Q. Do you remember the fact? A. Yes sir. 

Q. Did you ever have any conversation with Mr. Cherry, the 
defendant, M'ith reference to this property—1322 Four-and-a-half 
street, that Mrs. Whalen lived in? A. Yes; I heard Mr. 

157 Cherry sa)"^ that he was going to have tliat house for Annie 
and he was going to move her down there so she could be 

near her mother. 

Q. Where did this conversation occur? A. Must have been on 
my porch or on the pavement. 

Q. Was Mrs. Whalen living in the house at the time he said that 
to YOU ? A. Indeed I could not sav, sir. 

Q. How did Mr. Cherry’’ happen to say this to you? A. Indeed 
I do not know how it came about. 

Q. Did you ask him anything about it? A. No, indeed, sir. He 
was just talking about his wife being poor, and he said ho was going 
to move Annie there so she would be near to him. 

Q. Did he tell you wliat his daughter, Annie, would do after she 
moved there? A. He did not. Pie just said he was going to move 
Annie there, so she would be near her mother. 

Q. What did he say about buying the house for Annie? A. Just 
repeat that. 

(Question read to witness.) 

A. He said he was going to bu}’ the house and move Annie there 
so she could be near her mother. 

Q. Did you ever have any further talks with him ? A. No, sir. 
Q. Did you ask him any questions about it? A. No, sir. 

Q. He simply volunteered that statement to you ? A. Just talked 
about his wife being poorly, and told me he was going to move his 
daughter so she would be convenient to his wife while he would be 
at work. 

158 Q. Did he tell you what the physical condition of his wife 
was at that time? A. No, indeed, sir. I knew she was right 

poorly, myself, because I used to see her when she would be going 
back and forth down Four-and-a-half street. I knew she would be 
well one day and nearly d^dng in a couple of days after. And you 
would see Mrs. Cherry going up the sti’eet right soon afterwards. I 
used to talk with Mrs. Cheny when she would go up and down. 

Q. Can you tell me what Mi's. Cherry was suffering from ? A. 
Indeed I do not know, sir. 

Q. How often, if it was often, did you pass and repass their house? 
A. Well, I might not go down P'our-and-a-half street once a month 
and then I might go down once a week. 
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Cross-examination. 

By Mr. Archer : 

Q. Did Mr. Cherry say anything about the rent of the house at 
that time, Mrs. Goldsmith? A. Yes sir; he said Annie was going 
to pay eleven dollars, sir. 

Q. Eleven dollars a month? A. Yes. 

Q. Is that all lie said on that subject? A. That is all he said. 

Q. Did he say anything- A. He said he let her have it 

cheaper than anybody else because she was his daughter. 

159 Q. Did he say why he did that? A. Because she was his 
daughter, you know. 

Q. I think that is all, Mrs. Goldsmith. A. That is all I know 
about it sir. 

ABBIE GOLDSMITPI, 

By MILTON STRASBURGER, 

Examiner-in-chanc&ry. 

Adjourned until Tuesday, May 26,1901, at three o’clock, p. m. 


Washington, D. C., May 26,1903—3 o’clock p. m. 

Met pursuant to adjournment, at the office of Levi H. David, 
Esquire. 

Present: As before. 

Whereupon MichaeIj Connolly, a witness produced for and on 
behalf of the complainant, having been first duly sworn, was ex¬ 
amined and testified as follows : 

By Mr. David : 

Q. Where do you reside, Mr. Connolly ? A. 355 N street, south¬ 
west. 

Q. Washington, D. C.? A. Yes, sir. 

Q. How long have you lived in this city ? A. I have been 
160 living in this city since 1885; June 1886. 

Q. Where are you employed ? A. In the War Depart¬ 
ment. 

Q. How long have you been employed there ? A. Since 1885. 

Q. In what capacity ? A. Messenger. 

Q. Do you know Mrs. Elizabeth Ann Whalen, the complainant? 
A. Yes, sir. 

Q. How long have you known her? A. Well, I have known her 
since I came to the city. 

Q. Do you know John Cherry, the defendant? A. I know him 
well, sir. 

Q. How long have you known him ? A. Since the same length 
of time. 

Q. Did you know his first wife? A. Yes, sir. 
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Q. Is she living or dead ? A. She is dead. 

Q. Do you kuow when she died? A. Three years ago last April, 
I think. To the best of my knowledge. 

Q. Is Mr. Cherry married now? A. So I understand it. 

Q. How far do you live from Mr. Cherry? A. Well, upon iny 
word, I could not tell 3 'ou exactly' the number of his house. I sup¬ 
pose two or three squares. I think he lives on McLean avenue, or 
0 street. I could not tell which. I have never seen his 

161 house since he moved down there. 

Q. How many times have you been in liis house? A. 
Never, sir, in the house he is in now. 

Q. I mean prior to the death of his wife? A. Oh, prior to the 
death of his wife, several times, when he lived on 4|- street; oh, yes 
sir. 

Q. Do jmn know whether he ever lived at 1324 4J street, south¬ 
west? a". I think that is about the number. 

Q. Do you remember when Mrs. Whalen, the complainant, lived 
with her husband and family, at 1322 4J street, next door to her 
father? A. Yes. 

Cl. How long, if you know, did she live there? A. I cannot tell 
exactly. 

Q. Approximate it. A. About two or three years. 

Q. Do you recollect, Mr. Connelly, when she moved into that 
house—about the time? A. Well, not exactly. I could not give 
you the time, but she was there, I think, about two or three years. 

Q. Do you remember the fact when she moved there. A. No; 
nothing more than her moving there. 

Q. What is your wife’s name? A. Mary Ann. 

Q,. I believe she has testified in this case. A. I think so. 

Q. Did Mr. Cherry, the defendant, ever come to your home? A. 
Oh yes, he used to come regularly. 

162 Q. Did he come there during the years 1897, 1898,1899— 
prior to the death of his wife ? A. Previous to the death of his 

wife certainly. He used to come to visit us there and I to his 
house. We were the best of friends. 

Q. What business is Mr. Cherry in ? A. He is a park watchman. 

Q. Is ho a day or night watchman ? A. Well, I think he is a 
night watchman, but they change occasionalli'; change them on 
day sometimes, I understand, but I am not positive about it, but I 
heard it. 

Mr. Archer: We object to what the witness heard. 

Q. How often prior to the death of Mr. Cherry’s first wife, was it 
that Mr. Chen*}' visited your house? A. I could not tell how often, 
sir. 

Q. About how many times a week ? A. He may be there once a 
week and may not come for ten days, and ho may come there twice 
a Aveek. 

Q. As he was passing by he would call in? A. Yes sir; that is 








JOHN CHERRY EX VS. ELIZABETH ANN WHALEN. 85 

all. He would be afc the house duriiif^ the day, and he was at 
watch at night. 

Q. Did Mr. Cherry ever make any statements either to you or to 
anyone else in your presence with reference to the house that Mrs. 
Whalen lived in ? That is, the house next door to where Mr. 
Cherry lived on 4J- street, southwest? A. Well Mr. Cherry always 
said that he would provide a house for both of his daughters and 
his grand-child, and he give this house to Mrs. Whalen for taking 
care of her mother. 

163 Q. How often, if it was often, that he made the statement, 
that he would give Mrs. Whalen, the complainant, the house 

1322 street, S. W., for nursing and caring for her mother ? A. I 
heard him make use of the expression a couple of times, 

Q. To whom would he be talking, Mr. Connelly? A. Well, he 
was talking to the house, and he would always tell me generally 
anytliing that he was going to do. 

Mr. Akchicr: Mr. Examiner, I want to object to Mr. David’s 
use of the words “ nursing and caring for her mother ” in the ques¬ 
tion in which he used those words, as the witne.ss had not said that. 

Bv Mr. David : 

Q. Did Mr. Cherry ever say to ^mu in your house, or to anyone in 
the house in your presence, that he would give to Mrs. Whalen 
1322 4J street, S. W., the house that she was living in, for nursing 
and taking care of her mother? A. I answered “ ves.” 

Mr. Archer: I object to that question as leading and instructive. 

Q. Did Mr. Cherry ever tell this to your wife in your presence? 
A. He spoke to all of us. We would all be present in the room 
when he said that; he did not address ohe in particular ; botli my 
wife and me. 

Q. Who else would be in the room ? A. I could not tell, sir; I 
never bothered mv head. But he said so. 

Q. How many times did he make that statement? A. Well, on 
several occasions; several times. Perhaps six. 

164 Q. Did Mr. Cherry ever make any reference to, or have 
anything to say at all, about Mrs. Whalen’s attentions to her 

mother? A. No, sir; never heard him say anything any more 
than he used to call on company and say Annie was very good and 
that is all. That is what he used to call Mrs. Whalen—“Annie.” 

Q. Did you ever go to Mr. Cherry’s house ? A, I did, sir, certainly. 
Q. Prior to the death of his first wife? A. Yes, sir. 

Q. With whom would you go there, Mr. Connelly ? A. I would 
pass by, and the old lady would call me in, or he would himself and 
show me the improvements ho was making in his house, etc. He took 
pride in showing me his back yard and all that sort. 

Q. Did Mrs. Connelly ever go there? A. Oh, yes, sir. 
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Q. Did she ever go there with you? A. 1 cannot exactly reinena- 
ber. We were there several times, both of us there. 

0,. Were you in the house 1324 street, S. W., when Mr. 
Cherry’s first wife died ? A. I was not there when slie died. I was 
there two nights, I think, before she died. 

Q. I will ask you to state what happened, if anything did hap¬ 
pen ? A. Well, the old lady sent for me. I think it was one or two 
nights, I would not be positive, before she died; she thought she 
was d 3 dng, and she sent for me to bid me good-bye, and I 

165 went to the house about seven o’clock at night, to the best 
of my knowledge. At tlie same time she sent for Mr. Cherry, 

who was at the park, and he came home. And I sat at tlje liead of 
the bed and talked to the poor lady the best way she could talk. 

Q. Who were present? A. Oh, there were some men present and 
I disremember who they are now. I know Mrs. Whalen, Mr. Wha¬ 
len, and Mrs. Whalen’s sister were there. 

Q. Was Mr. Cherry, the defendant, tliere ? A. Yes sir; became 
there. 

Q. Will you state what happened, if anything ? A. All I remem¬ 
ber about the matter is that Mrs. Cherry took hold of Mr. Clierry’s 
hand, and the first question slie asked him was to promise lier that 
he would never get married, and that he would leave a house to 
each of his children and grand-child, and he said “ Yes” to eveiy 
request she made to liim. I remember that distinctljL 

Q. Did Mrs. Cherry say anything to Mr. Cherry about the house 
that Mrs. Whalen was living in ? A. Well, she meant that, I sup¬ 
pose, and she requested that he leave a house to each of his cliildren. 

Q. What did Mr. Cherry sa}"^ ? A. He said “ Yes ” to evei^ request 
she made. 

Q,. What did Mr. Cherr}' saj' to his dying wife about not getting 
married again? A. He said no. 

Mr. Archer : That is objected to, as being immaterial to this 
controversy. 

4 / 

Q. Did Mrs. Cherry die that night ? A. No, sir; not for 

166 one or two nights afterwards. I could not exactly say whether 
it was one or two nights. 

Q. I believe you have testified that 3 'ou were in that house occa¬ 
sionally prior to the death of Mrs. Cheny ? A. Yes, sir. 

Q. Dia you ever see Mrs. Whalen there ? A. Certainly. 

Q. What was she doing, if aiy thing? A. I always saw her work¬ 
ing; working and taking care of her mother the best wa\' she 
could. 

Q. Do you know whether Mrs. Whalen was faithful in the atten¬ 
tions to her mother or neglectful of her? A. Well, I solemnly 
swear she was careful. I would see her lifting her up in bed and 
fixing the pillows in the bed when I was there. 

Q. Was Mrs. )Whalen there every time you went there? A. 
Well, I could not exacth' sa^^ I think she was there to the best of 
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my knowledge and belief. She was there the night I was there. I 
know that—and most attentive. 

Clross-examiuation. 

By Mr. Archer: 

Q. Mr. Connelly, you were veiw intimate with Mr. and Mrs. 
Cherry before lier death ? A. Very intimate. 

Q. And you have known them since 1885? A. Yes sir; since I 
left the army. 

Q. Were you here before you left the arinj' ? A. No; we came 
here in June 1885. 

Q. Came here after you left the army ? A. I was in the army 
before. 

167 Q. Then your term expired and you were employed in the 
War Department? A. Yes^ 

Q. Have you been living at that same house all the time since? 
A. No sir; I lived in Georgetown, and then I lived further down N 
street than where I do now. 

Q. How long have you been living in the house where you now 
live ? A. About four months, and we lived next door there for the 
last three years. 

Q. Right in the same neighborhood? A. Next door. 

Q. That is N between Tliird and Four-and-a-half? A. Yes, right 
at the corner. 

Q. What time of day was it visually that you visited Mr. Cherry’s 
house ? A. Oh, I generally worked in the evenings late, I would be 
talking a walk, and if I saw the old lady, we would stand talking at 
the gate. 

Q. It was between certain hours; was it not? A. Yes. 

Q. What hours would you say? A. I do not know. 

Q. Between seven and nine ? A. Well, about seven, or between 
seven and eight, or during the day, and Sundays passing by I might 
go there. 

.0,. How long would you stay on those occasions? A. Only a half 
hour or so. 

Q. Rarely more than a half hour ? A. Very seldom more than 
a half hour. 

168 Q. Do you know whether you ever stayed more than a half 
hour ? A. Except the night she sent for me. 

Q. That is the night she thought she was dying? A. Yes, that 
is the onl}'^ time. 

Q. Did I understand you to say that Mr. Cherry said be had given, 
or would give, Mrs. VVhalen this house for taking care of her 
mother? A. He would give. 

Q. How nianj’^ times do you suppose 5 mu heard him discuss that 
subject, Mr. Connelly? A.'Well, now, that was his whole ambition 
since Mr. Cherry commenced to save money; his whole ambition 
was to get a house for each of his children and grand child. 








88 JOHN CHEUUY ET AL. VS. ELIZABETH ANN WHALEN. 

Q. And it was the subject of a great deal of conversation ? A. 
Conversation all the time. 

Q. Ho would talk about what he was going to do? A. Yes, sir; 
that is it. 

Q. Do you undertake to give his exact language in this conversa¬ 
tion you have been giving, or just what you recollect of it ? A. Any¬ 
thing I have testified to I heard. 

Q. Of course, I knosv; but what I mean is, do I understand that 
you are giving the substance of what he said, or using his language ? 
A. Well, the substance, and probably his language. 

Q. Well, now, Mr, Connelly, when he would have these talks 
about what ho was going to do with his property, did he or not 
always mention his other daughter and his grandchild? A. 

169 Yes, sir; he said the three; that that was the height/t of his 
ambition, and it was the height/i of her ambition. 

Q,. Mrs. Cherry? A. Yes sir, at least that was outwardly ex¬ 
pressed. I do not know what he thought inside, but that was out¬ 
side. 

Q. He always said, then, on those occasions, that he was going to 
give them each a house? A. Yes. 

Q. Ilather proud that he had a house so as to be able to give it to 
her? A. Delighted; yes, sir. 

Q. And his wife felt the same disposition ? A. Certainly, the wife 
the same as he had to accomplish that end. 

Q. Now Mr. Connelly, was Mrs. AVhalen usually the oul}' person 
who was at the house when you went there? A. Oh, there were 
some other ladies there; yes, sir. 

Q. Did you ever see Mrs. Skinner there? A. Oh, yes, certainly; 
she was there the night Mrs. Cherry sent for me. 

Q. What would Mrs. Skinner be doing? A. She was sitting down 
in the chair. 

Q. Did you ever see her wait on her mother? A. I suppose if 
her raotlier wanted a drink she would go and get it. 

Q. Did you ever see her do anything else there? A. No, I could 
not say exactly. I could not exactly tell you know. 

Q. Your wife used to assist some? A. Yes, my wife used 

170 to go there, and Mrs. Cherry thought a great deal of her; 
and of course if she said Mrs. Connolly, give me a drink of 

water, of course my wife would do i,t, the same as any neighbor. 

Q. You lived about a square and a half away from where they 
lived? A. Yes sir. Not a square and a half; about a square. 

Q. Part of one square and part of another? A. Well; yes sir. 

Re-direct examination, 

By Mr. David : 

Q. In 1897, 1898 and 1899, where did you reside? A. In South 
Washington. 

Q. What house ? A. It was in 353 N. 
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Q. How far is that from Mr. Cherry’s house ? A. The same dis¬ 
tance as.where I am now. 

Q. About a square or a square and a half? A. About a square 
from where Mrs. Cherry died. I lived at the corner of N, and the 
other house was the corner of McLean avenue. 

MICHAEL CONNOLLY, 

By MILTON STRASBURGER, 

Examiner-in-chancery. 


171 Whereupon Mark T. Whalen, a witness produced for and 
on behalf of the complainant, having been first duly sworn, 

was examined and testified as follows : 

By Mr. David : 

Q. What is your full name? A. Mark T. Whalen. 

Q. What relationship do you bear to Mrs. Elizabeth Ann Whalen, 
the complainant in this cause? A. Husband. 

Q. How long have you been married to Mrs. Whalen ? A. We 
were married on the 16th day of September, 1891. 

Q. Have jmu any children ? A. Yes, sir, one. 

Q. What is his name? A. .Tohnny Whalen. 

Q. How old is he ? A. Ten years old. 

Q. Mr. Cherry, the defendant, is your father-in-law? A. Yes, 
sir. 

Q. Where was your wife residing at the time of your marriage to 
her? A. She was living home with her father before wo were mar¬ 
ried.' 

Q. What house? A. At 1324 Four-and-a-half street, southwest. 

Q. What city? A. Washington, D. C. 

172 Q. At that time was your wife’s mother living? A, Yes, 
sir. 

Q. After your marriage where did you and your wife re¬ 
side? A. On H street between Third and Four-and-a-half streets, 
southwest. Tlie number I cannot exactly tell. 

Q. Did you for any period of time reside with your father-in-law 
and mother-in-law ? A. After we were married ? 

Q. Yes. A. No, sir. 

Q. How far away did you move ? A. From Mr. Cherry’s V 

Q. Yes. A. Well, let’s see. About four or five blocks. That 
is, when we first married I taken her from her house. 

Q. How were you then employed? A. Well, I was a confec¬ 
tioner at that "time, working at ray trade. 

Q. How are you now eraplo.yed? A. Conductor on the cars. 

Q. What company ? A. Washington Traction Company. 

Q. How long have you been so employed? A. Since 1892, it 
was in the month of April. 
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Q. Where did 3 ’^ou next move to ? A. I moved at 511 M street, 
S. W. 

Q. How long did you live there? A. Five j'^ears. 

Q. Are you living there now? A. No,sir. 

Q. Did you ever move from those premises? A. Yes. 

173 Q. To what house? A. 1322 Four-aud-a-lialf street, S. W. 

Q. How far or how close was tliat to where Mr. and Mrs. 

John Clierry lived ? A. Right next door. 

Q. Plow long-had Mr. Gheriy lived at 1321 Four-and-a-half 
street? A. That is something I could not tell you. He was living 
there before I was acquainted with him. 

Q. When did you become acquainted with him? A.. I became 
acquainted with liiin, I tliink it was about 1888 or 1889 ; I do not 
know which. It was tlie latter part of 1888, tl)at was it. I know it 
was in tlie winter time; latter part of 1888. 

Q. How did you happen to move to 1322 Four-and-a-half street? 
A. Well, in tlie year 1897, in the first part of May, Mr. Oheriy 
came to the house one day. He was going down to the ice-house 
and he stopped in. I was working on the cars at the time. I had 
what you call a late car; I never went to work until after one 
o’clock. I alwa.ys got up about half-past ten or eleven o’clock in 
the day, and always ate dinner, before I went to work. 3o I was 
eating dinner about eleven o’clock. Mr. Cheriy was going down to 
the ice-house and he had a basket, going after ice. So he stopped in 
and he says “ Good morning.” We says, “ Good morning,” and ho 
brought the subject up, that Mr. Horn liad a house for sale. And I 
says, “ What does Mr. Horn want for this house, as 

174 long as lie wants to sell?” and he sa.ys, “He wants 
twenty-four hundred dollars for it.” I says, “That is 

a bargain for someone.” “ Well,” he sa^'s, “ I tell you what 
I want to do.” He says, “I will tell .you this: Mrs. Nolan 
is going to move and I got to have somebody to live beside of me.” 
And he says, “ I will agree and make;a contract with you that if ^mu 
—I will bu}’’ this house and give it to you for eleven dollars a month 
and also you pay the water taxes, which he called it at that time, 
water ta.xes—“ tliat after my death this house shall go to ^'ou abso- 
lutel}", free of all debts.” 

Q. Now, where was Mr, Horn’s house located ? A. 1322 4|- street, 
southwest. 

Q. Was that the house next door to Mr. Oheriy? A. Next door 
to Mr. Cherry. 

Q. Who was Mrs. Nolan that you referred to? A. Well, that 
was the ladv living next door, she lived at 1320 4.V^street. That 
was the number of her house at that time. I am most sure of it, and 
that was next door to Mr. Horn’s. 

Q, And you say Mr. Cheriy said to you and your wife that Mrs. 
Nolan was going to move ? A. That Mr. and Mrs. Nolan were 
going to move. 

Q. What had that to do with Mr, Cherry—the moving of Mr 
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Nolan? A. Well, he wanted to have someone for the nursing of 
his wife. 

Q. What had Mrs. Nolan been doing? A. Well, she had been 
looking out for her, I suppose. 

Mr. Archer : I object to the witness’ supposition. 

The Witness: Because I did not know Mrs. Nolan, only just to 
speak to her as I was passing there. 

175 Q. When your father-in-law, Mr. Clierry, the defendant, 
made this proposition to your wife that you have detailed, 

what did your wife say in answer to it? A. How is that? 

(Question read to witness.) 

A. Well, she says she was willing to take it. She says she was 
too glad to get a home. 

Q. In consequence of all you Iiave stated, what, if any tiling, did 
you and your wife do? A. Well I told you, my wife always nursed 
her mother, taken care of her, everything of that sort when I was 
running on the cars. Tliere was man}’’ a morning I got up and 
found out my wife was not it. Slie was next door nursing her 
mother, which I had to wait sometimes for an hour before I got 
something to eat before I went to work, because she was taking 
care of her mother. 

Q. Belore we go into that, did 3 0 U move in this house 1322 4J 
street ? A. We did. 

Q. When did you move in the house ? A. We moved the first 
of June, 1897. 

Q. When did Mr. Cherry, the defendant, bu}' the house from Mr. 
Horn, if jmu know? A. He bought it in the month of May, 1897, 
the first part of May. 

Q. Did Mr. Cherry ever tell you how much he paid for it ? A. 
He told us, yes, he had paid twenty-four hundred dollars, because 
I was a witness in the case when he bought it from Mr. Horn. 

Q. So that thereafter you and jmur wife moved into the 

176 house 1322? A. Yes. 

Q. How many rooms has that house? A. Six and the 

bath. 

Q. All on one floor? A. No, two floors. 

Q. How many on the first floor? A. Three. 

Q. And on the second ? A. Three. 

Q. And the bath, you say? A. Yes, sir. 

Q. At that time how many children did you have? A. One. 

Q. How old ? A. Well, at that time I think lie was about four 
years old. 

Q. After you moved in this house, will you state, if you know, 
what your wife did towards carrying out her part of the contract 
and agreement made with her father? A. Well, we paid our eleven 
dollars a month, we paid the water taxes. That is, we did not pa}"^ 
the water'taxes—ray wife always gave it to Mr. Cherr}'. 
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Q. Did you pay the rent promptly? A. Promptly, of course. I 
did not see the rent paid, but I always asked my wife every month 
had she paid her mother, and she always said yes. 

Mr. Archer : That answer is objected to. 

Q. Did Mr. Cherry ever make any statement to you as to whom 
the money should be paid? A. Yes, sir. 

177 Q,. What did he say? A. He always said his wife had 
to receive it, and my wife often said, “ That is all the poor 

soul had to live on was that eleven dollars, and three more he give 
her. 

Mr. Archer: Wo object to anything the witness’ wife may have 
said. 

Q. Was Mr. Cherry present when that was said? A. No, sir. 

Mr. Archer: We object to the answer of the witness and will 
move to strike it out. 

Q. Can you state how long you and your wife lived in 1322 4^ 
street? A. From the month of May, 1897, until, I think, the latter 
part of April in 1901. 

Q. Between the times you have mentioned, can 3 mu state what your 
wife did with reference to nursing and caring for her mother? 

Mr. Archer: Objected to as leading. 

The Witness : Of course I really cannot tell, you know, whatever 
passed between her and Mr. Cherry—aiu'thing of that sort. 

Q. You do not understand the question. A. Maybe I don’t. 

Q. Did your wife ever nurse and care for her mother between the 
time she moved in this house- 

Mr. Archer: Objected to as leading. 

The Witness: Always. 

By Mr. David : 

178 Q. Until you moved out? A. Until 1900. Not until we 
moved out. 

Q. Is Mrs. Cherry dead or alive now ? A. She is dead. 

Q. When did she die? A. She died the 19th da\’’ of April, 1900. 

Q. Now, I will ask you again, from the time you moved in the 
house until the date of the death of Mrs. Cherry, can you state what, 
if anything, your wife did with reference to caring and nursing your 
mother? A. Well she did all the house cleaning, and any time she 
wanted any nourishment, or anything of that sort my wife always 
made it in her house and carried it to her. 

Q. Did your wife ever go over to see her mother? A. Why everj' 
morning, it was the first thing; and the last thing at night before 
she laid down, was her mother. 
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Q. What were you doing at that time? Between 1897 and 1900. 
A. I was working on the cai’s. 

Q. What were your hours ? A. My hours were—I used to get up 
at three o’clock in the morning, and I would eat breakfast, leave 
liorae at four, and walk five miles every morning to work, to 15th 
and East Capitol street, from 4^, between N and 0. 

Q,. What time did you eat your breakfast? A. Three o’clock in 
the morning. 

Q. Who prepared breakfast for you? A. She used to arise a little 
before three. 

Q. And then prepare breakfast for you? A. Yes. 

Q. After breakfast what did she do? A. Well, really I 

179 could not say what she did after that. When I would come 
home at evening I would say, “ Well, Annie how is your 

mother? ” That was the first remark, because she thought so much 
of her. And she said, “ Well, raotlier is just about the same, always 
complaining still complaining.” 

Q. What was the pliysical condition of Mrs. Cherry, tlie defend¬ 
ant’s first wife, in the spring of 1897? A. In 1897 ? 

Q. Wliat was Mrs. Clieriy’s physical condition ? A. Well she used 
to have what was called vertigo, Mr. David, at that time. It was 
kind of a weakness. 

Q. How old was Mrs. Cherry? A. I suppose she was every day 
of seventy. 

Q. Did your wife ever go over to her mother’s house in the morn¬ 
ing ?. A. Yes sir. Well she used to tell me she would be there the 
best part of the day. 

Mr. Archer ; That is objected to. 

By Mr. David : 

Q. I don’t want what she told you. A. Of course I was not 
home. 

Q. Did you ever see your wife in the house of her mother? A. 
Yes every night when I came home from work. 

Q. What would jmur wife be doing? A. She would be sitting on 
the porci) or inside, both of them inside together. Of course,! never 
went inside. I would sit on my own porch. A great many evenings, 
instead of my staying home, I would go up to the cigar store. 

Q. Let me ask you the direct question: Did your wife ever 

180 nurse and care for her mother? A. Always. 

Q. Was she attentive to her or neglectful of her? A. She 
was attentive, most attentive. Because many a time I wanted her 
to take a trip on the cars and she refused to go because she would 
sooner stay with her mother, take care of her mother. Once or 
twice I wanted her to go down the river and she refused. 

Q. Did Mr. Cherry, the defendant, ever make any reference to 
the fact, after you and 3 'our wife moved into this house, that this 
house would go to your wife for nursing and caring for your mother ? 
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A. He agreed that this liouse should go to his daughter for the 
nursing and taking care of her mother. 

Q. How many times did he reiterate it? A. Well, it was for 
breakfast, dinner and supper. 

Q. In your presence? A. That is when I was liome, and in the 
evening sometimes he would go home before ho left for work, but 
it was the same cry, and he would tap me on the slioulder and say, 
“ Never mind, boy, tliis house, will go to Annie.” 

Q. You say it was for breakfast, dinner and supper? A. Break¬ 
fast, dinner and supper, that was his cry all the time—all the time 
when I was home. 

Q. Did 3 ’ou ever hear him make that statement to any one other 
than you and your wife? A. No, sir; we never liad any company, 
Mr. David. 

Q. Were you present when Mrs. Cherry died ? A. Yes, sir. 

Q. Were you present a night or two before her death? A. Yes, 
the night before her death. 

Q. Wliere did she die? A. Four-and-a-half street, S. W. 

181 Q. Who else were present? A. Mrs. Connolly, Mr. Con- 
nolh', Mrs. Skinner’s daughter Mrs. Skinner, my wife and 

myself. 

Q. Was Mr. Clieny there? A. Yes, because I was the one who 
telephoned to him. 

Q. Yon may state what occurred at the death bed of Mrs. Cherry ? 
A. Well, my wife told me to hurry up. I was in bed at the time. 
She told me would I get up quick and telephone for father, that 
mother was dying. So I got up and went down to the power house, 
the 9th Street power house, and telephoned for him, so he came. I 
don’t know how many minutes—about fifteen or twenty minutes— 
something like that it took him to come up. He came up, and 
when he came up, she said: “ Is this John ? ” He said, “ Yes this is 
John.” “ Well,” she says, “John-” 

Q. Who said this? A. Mrs. Chei’r 3 \ 

Q. To whom? A. To Mr. Cherry, her husband. 

Q. The defendant? A. The defendant. She says “John, don’t 
forget, don’t go back on what you said, the agreement which you 
made, don’t forget,” she said, “to give this house to Annie for the 
taking care of me, that Annie has been a good faithful girl to me.” 

Q. What did Mr. Cherry say? A. He said: “ Yes, all right.” 
And then she said also, “ John I never want you to get married be¬ 
cause there is no one wants you without they want you for your 
money,” and he said, “ No, I am too old anyhow to think of such a 
thing.” 

182 Q. He promised his wife on her death bed never to marry ? 

Mr. Auchek : We object to the testimony regarding his promise 
not to maiTy, as being immaterial to this controversy. 

The Witness : Promised on her death bed. 
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By Mr. David : 

Q. Was an 3 ’lhing else said by Mr. Cheiuy? A. Well, after that. 
It was after that you know, after the company left. 1 was downstairs, 
and he came downstairs and he was scratching his head, and his feet 
were stamping this way. I said, “ What is the matter Mr. Cherry ? ” 
“ Well, she has got that eleven dollars under the pillow,” he said, “I 
supposeslie will be satisfied afterawhile.” Isaid,“ What isthe matter 
with the eleven dollars? ” He said, “ That damned last month’s I’ent 
Annie gave her, I suppose she wants to carry it to the grave with 
her, so nobody should get it; ” afterwards when he came downstairs, 
he said, “ I got the eleven dollars, I suppose she will die easy, now, 
damn it.” That is the I’emark Mr. Cherry made. Poor soul is dead 
and gone. 

Q. You say Mr. Cheny got the eleven dollars ? A. He received 
the eleven dollars, the lasts month’s rent. 

Q. Got that from whom ? A. From his wife. 

Q. From his dying wife? A. Dying wife had it under the 
pillow. 

Q. After you and Mrs. Whalen, your wife, the complainant, 
moved into 1322 street, was anything done to the house ? A. 
Yes, sir. 

183 Q. What? A. Well, when we first moved in, Mr. David, 
the house was in pretty bad condition ; that it needed paint¬ 
ing. And he got a painted and I helped the painter to put the first 
coat on, which was a lead coat, and I used to get up of a morning 
before I went to work—the first couple of months I ran a late car, 
and then I used to get up in the morning and spend a couple of 
hours eveiy morning to help the painter paint the house, we painted 
all the wa 3 fs through. Well, I suppose that took about a week or 
so. When the house was painted all the ways through, I turned 
around and helped him paint both roofs. 

Q. Of what house ? A. Of both houses, his and ours, too. Painted 
both of them. So after that I went to work and did a little repair¬ 
ing all through the yard; one thing and another. Anything he 
wanted done I would do it willingly, don’t care what it was. 

Q. You did odd jobs about the yard ? A. Odd jobs about the 
yard. 

Q. Of what house ? A. Of both his house and ours. 

Q. Give the numbers? A. 1322 and 1324. 

Q. 4J street ? A. 4J street, southwest. 

Q. Was anything done with reference to the moulding? 

184 A. Well, my wife had moulding put onto the front room. 
She paid five dollars out of her own pocket. 

Q. What house ? A. 1322 4| street, southwest. 

Q. Was that ever repaid to jmu or jmur wife? A. No sir; never 
received a cent for it. 

Q. Did you ever receive aujr pay for the painting jmu did at 1322 ? 

A. No sir, never received a five cent piece. 
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Q. How far is 1322 4| street from your work ? A. From iny 
work? I judge it to be five miles, Mr. J)avid. Well,I suppose \'ou 
can estimate it better than I can; from 4^ between N and 0, to 15th 
and East Capital streets, northeast 

Q. Where had you intended to move, if you had intended to 
move? A. Well, we intended to move out northeast, wherever we 
could got a liouse located near the car shed. 

Q. Wliy did move to 1322 4| street, then? A. On account 
of Mr. Cherry making the agreement and contract. 

Q. With whom? A. With my wife and m 3 'self. 

Q. Do you know whether Mrs. Cherry got better or worse after 
you and ymur wife moved to 1322? A. Well, I did not know her 
conditions very mucli before we moved there, Mr. David, because it 
was very seldom I ever went there, but my wife used to go often 
when we lived at 511 M street. 

185 Q. Did you see Mrs. Cheriy after 3 ’ou moved to 1322, often 
or seldom? A. Yes, every afternoon or every morning. 

When I was running a late car 1 saw her eveiy morning. That was 
the first thing slie would ask. I had to see her every day and she 
would always inquire for me? 

Q. Was she able to get around all right? A. Well, she used a 
crutch for a long while. She either had a crutch or a stick. 

Q. Did she have a doctor? A. Well, she had a doctor there by 
the name of Witners, who lived on 4| street, between H and I 
streets. 

Q. Did he come regularl 3 ’- to see her or did he come seldom? A. 
He would come often, but Mr. Cherry’s request was for him not to 
come until he sent for him. 

Q. Why did Mr. Cheny make this request, if you know? 

Mr. Aiiciter : I object to the request, unless Mr. Whalen heard , 
Mr. Cherry make it. 

B3’’ Mr. David : 

Q. I asked you, why did Mr. Cheny make this request, if 3 mu 
know? A. I heard him sa}'^ so, Mr. David. I suppose it was to 
save the dollar. That is all I know it was for. 

Q. What did you say Mrs. Cheny was sufifering from ? A. Well, 
she used to have what you call vertigo weakness. She would be 
liable to drop any place, didn’t care where it might be. She fell 
once or twice in the yard. 

186 Q. When was this? A. Well, I could not exactly tell the 
year. 

Q. Before or after 3 ’’ou moved in this house? A. That was 
one time during the time that we lived there, because my 
wife told me about it, I did not see it, of course. My wife told 
me. 

Mr. Archer: I object to anything his wife may have told 
him. 










JOfiN CitERRY ET At. VS. ICLIZABETH AUtt WfiAtEtf. 


97 


Mr. David : Of course, we don’t want auytliing your wife told 
you. 

The Witness: 1 did not see her the time she fell. 

Mr. David : I don’t want what your wife said. 

Bv Mr. David : 

Q. Did Mr. Cheriy have a nurse, or anyone to stay with his wife 
before your wife moved to 1322? A. No, sir. 

Q. Who lived in the house with Mr. and Mrs. Cherry ? A. No¬ 
body but his grand-daughter. 

Q. How old was she? A. At that time, when we first moved 
there ? 

Q. Yes, sir. A. Well, she was eleven or twelve years old. 

Q. Did she stay at home or go to school ? A. She went to scliool. 
Q. What did Mr. Cherry do in 1897,1898 and 1899? A. Watch¬ 
man in a park. 

Q, What park ? A. I think they call it the Henry park. It 
runs from 3rd to 6th streets; the two parks together. 

187 Q. How far from his house? A. Well, I judge it to be 
about half a mile. Something of-that sort; maybe a little 

over. 

Q. Was he night or day watchman? A. Night watchman. He 
left home about four or five o’clock in the afternoon, but he did not 
go to work until eiglit o’clock in the night. 

Q. Where did he go before the evening? A. That is something 
I could not tell you; but he always left home about those hours; 
but after that 1 would not be responsible for him where he went, I 
could not sav. 

Q. Mr. Whalen, do you know how old Mr. Cherry is? A. Well, 
from what all his Wends saj'—I have counted it out and everything 
of that sort—I suppose he is a man of eighty, or a little oldei*. 

Mr. AiiCHER; I object to the witness’ supposition, and his state 
ment as to what his friends have said about it. 

Q. How old are you-Mr. Whalen? A. Thirty-nine. 

Cross-examination, 

By Mr. Archer : 

Q. How long did you live at 511 M street? A, 511 M street, I 
judge very nearly five years, Mr. Archer. 

Q, And where did you live before you moved there ? A, On H 
between 3rd and 4J. 

Q. How long had 3 mu lived there ? A. Only a few months. 

188 Q. How many months? A. Well, I suppose about 3 or 4 
months. Something of that sort. I could not tell exactly. 

Q. Where were you employed when you lived on H St. ? A. Sir? 
Q. Where were you employed when you lived on H street? A. 
Confectioner, Mr. ShaflSeld. 

7—1499a 
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Q. When did j'ou go to work for the railroad company? A. In 
1892. 

Q. AVhere were you living then ? A. 511 M street. 

Q. You had moved then to M street? A. Yes, sir. 

Q. And have you been working for that same railroad company 
all the time? A. Same railroad company ever since. 

Q. What lines have you run on? A. Onl}' on tlie F Street line. 
Q. Are you still on that line? A. Still on that line. 

Q. So you have been on the F Street line from 1892 to this time? 
A. Yes sir. 

Q. How do you know it was in May that Mr. Cherry had 

189 this conversation at your house? A. Well, I remember it, 
because it came around Decoration da}^ and I always think 

of that because it is one of the busiest days we have in the year, on 
the railroads, and 1 always think of that three or four weeks ahead 
of time. 

Q. You recollect this day in the month because it was around 
the 30th of Ma}'? A. Yes sir; it was the first part of May. 

Q. Who were present when Mr. Cherr}' made this statement? A. 
Nobody but my wife and myself. 

Q. What were you doing? A. I was eating at the time. 

Q. And had Mr. Cherry been to the ice house or was he just 
going? A. Just going. 

Q. He had a basket with him? A. Yes sir. 

Q. What did he saj'when he first came in the house? A. He 
said, “ Good morning, Mr. AVhalen, good morning A nnie.” He never 
called me anj’thing but Mr. Whalen. 

Q. Well, tell what happened ? A. Then he says that Mr. Plorn 
was going to sell a house, and he says that Mrs. Nolan was going to 
move, and he had to have somebody to stay with his wife. Now 
was his chance. I asked him what Mr. Horn wanted for it. He 
said twent^’^-four hundred dollars. I said, “That is a good 

190 bargain for somebod}'.” And he said, “ I tell you what I will 
do. I will make an agreementand contract with 3 ’ou. If you 

come down and help take care of the old lady,” to Annie, “ for 
nursing and taking care of the old lady, that you shall have this 
house for eleven dollars a month and you pay the water taxes, aiul 
after my death this house shall go to Annie absolutely free of all 
debts. 

Q. To whom was he saying that? A. That was in my presence 
and also my wife. 

Q. To whom was he saying that? A. Saying that to? 

Q. Yes. A. Well he was mostly talking to his daughter, Annie. 
Q. AVell, to whom was he talking when he said, " I will make an 
agreement and conti’act ” ? A. He was talking to his wife. 

Q. Talking to his wife? A. To his daughter, I mean. At least, 
I alwa 3 's get both mixed up. 

Q. Did he say anything else, about what she was to do ? A, 
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Well, he said she was to nurse and take care of the old lady; that 
he had to have somebody. 

Q. Did he say what she was to pa}' for the house ? A. Eleven 
dollars a month. 

Q. Did he say how long she was to keep it ? A. To live thei'o 
until after his death. 

Q. Until after his death. A. Until after his death. 

Q. Did he say how he was going to give it to her, whether by 
will or deed ? A. Well, he says he was going to make a will. 

191 Q. Said he was going to make a will ? A. He said he had 
already made a will to that effect. 

Q. Said he had already made a will to that effect? A. Yes. 

Q. And that he had left her the house by that will ? A. By that 
will. 

Q. When did he say that, before or after he made this first state¬ 
ment? A. Oh, he said that several times, Mr. Archer. 

Q. I mean on this particular day ? A. Well, he never said it be¬ 
fore that. He has often said he was going to buy a house for each 
one of his children before that. 

Q. Before that day he never said he had made a will leaving that 
house to her? A. No, sir. 

Q. Did he say it on that day? A. He did, and several days af¬ 
terwards, of course I was not as intimate with him as ray wife, be¬ 
cause very seldom I ever went down to the house. 

Q. You heard the whole conversation that took place on that day ? 
A. Yes. 

Q. How long did Mr. Cherry stay on that day ? A. I don’t 
know exactly, Mr. Archer. I suppose about three-quarters of an 
hour, or something of that sort. 

Q. How many other times did you hear him say he had made this 
will ? A. A dozen times. 

Q. During what period ? A. Well, every day it was something 
of that sort. He would always be talking about what a grand 

192 home Annie would get and everything of this kind. 

Q. Mrs. Whalen was always kind to her mother? A. 
Always, always. 

Q. Was her mother sick before you moved down there? A. Yes, 
sir. 

Q. Was she in the habit of visiting her before that ? A. Some¬ 
times. 

Q. How often ? A. You mean my wife visited her mother. 
Well, she used to go down there very nearly every day, but I never 
went there. 

Q. Why ? A. Because I had my work to do, and I went to work; 
but she would always wheel the baby carriage down to visit her 
mother. 

Q. How long would she stay there ? A. That is something I 
could not tell. 
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Q. What time did you go to work ? A. Eleven or twelve o’clock 
in the day. 

Q. What was the practice of this railroad company as to your 
hours ? What hours did you have. 

Mr. David : I ask the counsel to designate what year. The 
witness has testified that his hours were ditferent. 

Mr. Archer : I want tlie witness to answer the question. I do 
not want to answer it for him. 

The Witness : Of course, when I first went to railroading, we had 
to fight the extra list. 

Mr. David : State the year. 

The Witness : That is 1892. 

By Mr. Archer ; 

Q. I am speaking with reference to this controversy, and I want 
to know now, from the time this promise was made in May, 

193 up to the time of the deatli of Mrs. Cherry, I want to know 
what your hours were on the road. A. VVell, tlie time that 

was, 1897,1 think it was we moved into the house 1322 street, 
S. W., for about three or four months after I moved in the house, 
I used to go to work in the middle of the day—go to work about 
twelve or one o’clock, and get home twelve or one o’clock of a night. 
Then I was taken off that car and given an early car. I had to 
leave the shed at ten minutes after five in the morning. I liad to 
get up about three o’clock in the morning to get breakfast, to leave 
at four. 

Q. What time would you get there then? A. I would quit there 
about half-past three in the afternoon and get home a little after 
four. 

Q. Tlien 3 ’ou didn’t have to go to work any more until the next 
morning at five o’clock. A. At five o’clock the next morning. 

0,. Now, YOU say you were present on the night before Mrs. Cherry 
died ? A. Yes, sir. 

Q. Who was present besides yourself? A. Mr. Connellv, Mrs. 
Connelly, Mrs. Bell- 

Q. Were 3 ’ou there all the time that Mr. Connelly and Mrs. Bell 
were there? A. Yes, sir. 

Q. What took place between Mr. and Mrs. Cherr}' while j'ou were 
there? A. Well, my wife came in the house there and woke me 
up, and told me to please telepljone to Mr. Cheriy, tliat her mother 
was dving. 

Q. Yes. A. So I ran down to the power house and telephoned 
to Mr. Clierr}' to come, and as soon as he stepped in Mrs. 

194 Cherry kind of opened her eyes. She said, “ Is this you, 
John ? ” He says, “ Yes.” So she caught hold of his hand. 

She said, “John, don’t forget,” she said “the agreement you made.” 
Q. She said, “ Don’t forget the agi’eement you made."” A. Yes. 
Q. Where was Mrs. Connelly standing then, when that took place ? 
A. They were all standing around the bedside. 
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Q. Where were you standing? A. I was standing at the foot of 
the bed. 

Q. And was anybody else at the foot of the bed ? A. No, sir. 

Q.' Where were the others ? A. The others were standing around 
on the sides. 

Q. Sides of the bed ? A. Yes; Mr. Connelly was standing near 
the door. 

Q. Nearer to Mrs. Cherry than you or farther away ? A. Well, 
they were closer to Mrs. Cherry than I was. 

Q. Well, what else took place? A. Then, she says, “ Don’t forget 
to give this house next door, to Annie.” She says, “ She has been a 
good girl, taken care of me, and she has done all in her power for 
me.” And another thing she said, “ That Annie has done too much 
for me.” 

Q. Didn’t she also at that time speak of her other daughter and 
Miss Cronin? A. Well, just wait until I get through. Slio says, 
“And another thing, I want a house for Susie and one for Mamie.” 
She said, “ This house I want you to give to Mamie.” They were 
living in, at that time, 1324. 

195 Q. What did he say to that? A. He said, “ Yes, all right.” 
And another thing she says, “ .John, 1 want you to promise me 

not to marry again.” And he says, “ No, I am too old to tiling of 
such a thing.” 

Q. Now, Mr. Wlialen, was Mrs. Cherry in the habit of calling him 
“ John ” or “ Cherry ” ? A. John. 

Q. Alwa^'s called him “ .John ”? A. Yes. 

Q. Never heard her call him “ Cherry ”? A. No sir; I did not. 

Q. Always called him “John”? A. Always called him “John,” 
and never called me anything but “ Mr. Whalen.” She never called 
me by my first name; 

Q. Anything else happened there that night in the room ? A. Yes. 

Q. What else ? A. Well, after they went, he came down stairs 
where I was, and he jumped around there and pulled his hair. He 
said, “ The old woman has eleven dollars under her pillow; I sup¬ 
pose she will take that to the grave with her.” And after that he 
went up stairs and got the eleven dollars and came downstairs and 
he said: “ Well, I suppose she will die happy, now; I have’the 
eleven dollars.” 

Q. That was the night before she died ? A. Yes. 

Q. Mr. Cheny is a miserly man; isn’t he? A. I would not say 
that. 

196 0,. You do not think he is? A. No ; I don’t say he is mi¬ 
serly. There is a different meaning than miserly. 

Q. You thought it was miserly for a man to take eleven dollars 
from his wife when she was dying ? 

Mr. David : Counsel for the complainant objects to this question 
upon the ground that it is immaterial what this witness may think 
about the actions of Mr. Cherry. It is further inadmissible in that it 
calls for an opinion of the witness. 
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The Witness : No, sir. 

Q. Wh\' do you raention the circumstances then, Mr. Whalen ? 
A. Well, I thought it was outrageous for a man to make such a re¬ 
mark as that especially if he thought an 3 'thing of his wife at all. 
If he had aii}'^ love for her that he would never make such a remark 
as that. 

Q. And that is the reason you mention the circumstance ? A. I 
did. 

Q,. Who was present when that took place? A. No one. 

Q. Just j’ou and he? A. Just me and him. 

Q. Where were the rest of the people? A. They were upstairs. 
Q. Were 3 'ou upstairs when he got the eleven dollars? A.. No 
sir; I was not. 

Q. How do you know he did get it. A. Well, he came down and 
told me so. 

197 Q. He came down and told you ho got the eleven dollar-s ? 
A. Yes sir. 

Q. Did you say anything to him then ? A. No sir; it was none 
of my business. 

Q. Did i'ou say ain'thing before that when he talked about her 
taking it to the grave with her? A. No sir; I didn’t make any 
answer, because I didn’t believe in interfering with him. Was not 
mv troubles. 

Q. Who discovered that the house needed repairs, Mr. Whalen? 
A. Himself. 

Q. And did you ask him to paint the house? A. No, sir. 

Q. Did 3 'ou ask him to employ this man to do it? A. No sir ; I 
did not. He emplo^'ed him himself. 

Q. Who discovered that the moulding was needed in the front 
room ? A. M 3 ' wife. 

Q. What was that moulding needed for ? A. To hand pictures. 
Q. Moulding like there is around this wall? (indicating). A. 
Y^es. 

Q. For picture frames ? A. Yes sir. 

Q. Was the room papered at that time? A. Yes. 

198 Q. Who papered it ? A. Mr. Cullison. 

Q. Who had it papered ? A. Mr. Oherr 3 '. 

Q. And your wife had the moulding put on ? A. Yes. 

Q. Did she ask Mr. Cheriy to do that? A. To do the moulding? 
Q. Yes. A. Well, she did, and I believe he said something— T 
was not there when they talked about putting up the moulding, or 
anything of that sort. I do not know what passed between them. 
Q.. Do you know when she asked him ? A. I was not there. 

Q. Do you know whether she did ask him or not? A. Only 
what I heard m 3 ' wife sa 3 '. 

Q. And he refused to do that; didn’t he? A. T don’t know 
whether he did or not, but she paid for it. That is all I know about 
it. 
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Q. She did not pay for the paper: did she? A. No sir; she did 
not. 

Q. Who paid for the painting? A. Paid for tlie painting? 

Q. Yes. A. Mr. Cherry paid the painter. 

Q. Who bought the paint? A. Mr. Cherry bought the paint. 

Q. Mr. Whalen, did Mr. Cherry help to paint? A. He did a lit¬ 
tle of it; not very much, though. 

Q. Helped some, though? A. Yes. 

199 Q. Did you ever see your wife pay the eleven dollars rent 
to Mrs. Cherry ? A. No sir; I did not. 

Q. How much rent were you paying for the M Street house? A. 
Eight dollars. 

Q. What sort of a house was it? A. Pour rooms and a kitchen. 
Q. Did it have a bath room in it:? A. No, sir. 

Q. Was it a brick house? A. Brick house. 

Q. How did it compare with the house Mr. Cherry had bought? 
A. Of course, this house was far superior to it. 

Q. Par superior? A. Yes. 

Q. Did you rent the wliole house on M street? A. iTes, sir. 

Q. Mrs. Cherry on this occasion when he had been sent for, 
spoke about an agreement and contract; did she? A. Yes, sir. 

Q. To go back a minute. Do you undertake to give Mrs. Cher¬ 
ry’s exact language on that'day he called at your house, with re¬ 
spect to this house. A. Well, the exact language? 

Q. Yes. That was the exact language? A. Yes, six*. That is 
the exact language he used. 

Q. Said he would make an agreement and contract? A. And 
contract. 

Q. To give her the house after he died, for taking care of her 
mother? A. Yes. 

200 Q. Absolutely free of all debts? A. Absolutely free of all 
debts. 

Q. Did he use the word “encumbrances”? A. He said, “ free of 
encumbrances.” 

Q. Did he say “debts or encumbrances,” or both? A. Both sir. 
Q. Said both ? A. Both. 

Q. And how long did he stay there on that occasion? A. Well, 
I judge about two or three quarters of an hour. 

Q. Do you remember anything else he said? A. Well, no; only 
I told him I would get off for a few days to meet Mr. Horn and 
settle this. 

Q. Didn’t talk about anything else? A. No, sir. 

Q. He left as soon as you had all agreed on that? A. Yes sir. 

Q. And how long after that was it before you moved? A. It was 
very near a month, because Mr. Horn had one month to live in—to 
vacate the premises. 

Q. Did you hear Mr. Cherry talk about this house after that time? 
A. Yes, sir. 

Q. And what would he say on these occasions? A. He used to 
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al\va 5 's—every evening he would see me he would always come up 
and thrown his arms around me, something like that, and say: 
“ Never mind, boy, you will be happy one of these days.” 

Q. He was sort of affectionate toward you? A. Always. 

201 Q. You and he got along very well? A. Very well. 

Q. How long did that condition continue? A. Up until 
the time I received the thirty days’ notice. 

Q,. To get out of the house ? A. To vacate the house, 

Q. Then yonr relations with him became less pleasant? A. Less 
pleasant, exactly. 

Q. Now, have you been speaking to him since that, Mr. Whalen? 
A. Speaking to him? 

Q. Yes. A. Well, I had once, I believe, a few words with him. 

Q. But as a rule you and he do not speak as you pass? A. No, 
no; we no not speak; no, sir. 

Q. Do you remember when he got married ? A. Well, that is 
something I could not answer when he got married. 

Q. Why ? A. Onl}' from what he said he was going to be mar¬ 
ried. 

Q. You do not remember when he got married, and do not know 
that he did get married, because jmu did not see him married ? A. 
Did not see him married. I never saw it published in any papers ; 
anything of that sort when he did get‘married. 

Q. So that you know nothing about that? A. No. 

Q. Do you know his present wife? A. I met her once or twice 
before ho married her. 

202 Q. Have you met her since that? A. No, sir. 

Q. How intimately did you know her before that? A. 
Well, she used to come next door to us, to her sisters. 

Q. Did she ever visit your house? A. No, sir. 

Q. Ever nurse your child ? A. No, sir. 

Q. Never did? A. No, sir. 

Q. Never nursed your child at all? A. No, sir. 

Q. Was your child ever seriously ill while you lived at 1322? 
A. How is that? 

(Question read to witness.) 

A. Yes, sii’. 

Q. When ? A. At one time he was pretty bad off. I really for¬ 
get what year it was in. 

Q. Was that before the death of Mrs. Cherry? A. Befoi’e the 
death of Mrs. Cherrv. 

Q. In these conversations that Mr. Cherry had about this prop¬ 
erty- A. I beg your pardon. It was after the death of Mrs. 

Cherry. I beg your pardon, come to think of it. 

Q. What was after the death of Mrs. Cherry? A. The child was 
pretty sick. He was sick there once or twice, but the last spell of 
sickness was after the death of Mrs. Cherr}’. 
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Q. Did the child have the measles after Mrs. Cherry’s 

203 death ? 

Mr. David : This line of examination is objected to on the ground 
that it is wholly irrelevant, and positive—immaterial. It throws 
no light on tlie issue here, and it is consuming uselessly the time of 
the court. 

Mr. Archer: I desire to say that this witness’ credibility is 
very material to this cause, and the examination is being made 
for the purpose of testing that c^edibilit\^ 

Mr. David : It is further objected to on the ground that no ques¬ 
tion on the direct-examination was made with with respect to tlie 
subject-matter now inquired of. 

The Witness: Yes, sir. 

Q. Was not Mr. Cherry’s present wife living next door at that 
time? A. Living next door? 

Q. Yes. A. Yes sir. 

Q. With her sister ? A. Yes sir. 

Q. Didn’t she used to come in there and nurse the child ? A. That 
is something I could not say, because I was not home. 

Q. You do not deny it, though ? A. No, sir. 

Q. And when you denied it a moment ago- A. I say, of 

course, I did not see her there, and I only just have to tell the truth. 

Q. You laughed at the suggestion; didn’t you? A. What sug¬ 
gestion ? 

Q. When I asked you if she had ever nursed your child? A, 
Well, it was natural. 

Q, Because you tliought it was ridiculous? A. No; be- 

204 cause no one ever nursed my child, only m}^ wife. 

Q. Now, in these conversations in which Mr. Cherry spoke 
of leaving this house to your wife, did ho say anything about his 
other child and his other house? A. He says he was going to give 
one to the granddaughter. That is before he was married. 

Q. Did he say what he was going to give them a house for. A. 
No, he did not say what he was going to give it to them for. 

Q. They never did anything for his wife? A. No sir; not as I 
know of. I never seen them doing anything. 

Q. And he never said what he was going to give them a house 
for? A. No sir, he never did. 

Q. Have you seen your wife’s testimony written up ? A. No, sir 

Q. Haven’t have read it? A. No sir. 

Q, Haven’t seen the typewritten copy of your wife’s testimony ? 
A. No, sir. 

Q. You are sure of that as you are of anything in this case? 
A. Yes. 

Mr. David: This is objected to upon the ground that it is unfair 
to this witness; and counsel should state his purpose in interrogat¬ 
ing this witness upon this matter. 
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Mr. Archer: It is not unfair to this witness. He knows whether 
he read this testimonv or not. 

Mr. Davio: Counsel for the complainant submits that the 

205 witness lias already answered that he has not seen the testi¬ 
mony. 

By Mr. Archer : 

Q. And have you heard that testimony read, Mr. Whalen ? A. 
No sir. 

Q. And you have no idea of wliat she said in her testimony? 
A. No sir. 

Q. You know wliether she has been examined as a witness in 
this case? A. I know she has been examined, Mr. Archer, most 
undoubtedly. 

Q. But you have never read or heard read the testimony and do 
not know what she testified to. A. No sir. 

Q. Have you talked to her about this testimony since she testi¬ 
fied ? A. I have a little. 

Q. Talked about the facts? A. Well, not down to facts, exactly. 

Q. Talked about the dates? A. No, sir; we did not talk about 
the dates. 

Q. Talked about the substance of the conversations had? A. 
Oh, yes. 

Q. What was said by Mr. Cheny and what was said by her? 
A. Well, indeed I did not hardly take any notice of what she did 
say. 

Q. Did you talk about wliat was said by her and what was said 
by Mr. Cherry on different occasions, with reference to this 

206 house? A. Yes sir. 

Q. And you say those conversations have taken place since 
she testified ? A. Just a little. 

Q. To-day. A. No sir. 

Q. Yesterday. A. Yes sir. 

Mr. David : This line of examination is further objectionable for 
the reason that it calls for conversation between the witness and his 
wife. 

Mr. Archer: I have no doubt the examination is objectionable, 
but I have not called for any conversations and do not want any 
conversations. I just asked about the fact whether they had talked 
about this testimony. 

By Mr. Archer : 

Q. Mr. Whalen, is it not a fact that soon after 3 mur suit was 
brouglit against Mr. Cherry to recover for board, you and I had a 
conversation in front of my office in which I said to jmu that if you 
people kept after Mr. Cherry he would make a will and cut you out 
and didn’t you say that if he did, j'our wife would get her share? 

Mr. David : This question is specifically objected to upon the 
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ground that counsel has not incorporated iu his question time, place 
and circumstances; and for the further reason that nothing was in¬ 
quired of this witness in his examination in chief upon the subject 
matter here referred to. 

The 1¥itness : Well, no sir; I did not make that remark exactly. 
The remark I really did make I remember as well as if it 

207 was jmsterday. I came from Judge Johnson’s office on East 
Capitol street after the suit, and I says to Mr. Archer : “ Has 

Judge Johnson passed his decision yet on our case ? ” He says, “ No, 
I have not heard anything ” and he says, “If I were you and your 
wife, I would let that old man alone; one of these days you will get 
it all.” That the old man was childish and he did not have his 
right mind, the same as his grandmother. That is the remark Mr. 
Archer made to me. 

Q. Is that all that was said ? A. Yes sir. 

Q. What did you say? A. That is all I remember, and I walked 
into Mr. Mattingly’s office to see whether he had heard anything. 

Q. You did not say anything to me ? A. That is all I remember. 
Q. You just walked off witliout responding? A. I suppose I said, 
“Good day.” Of course I used my manners that far. 

Q. I mean after I made that suggestion you did not make any 
response with reference to that ? A. No; not that I know of. 

Q. I said Mr. Cherry was childish? A. Same as your grand¬ 
mother; exactly. 

Q. You thought he was sort of childish, too; didn’t you? A. 
Yes, but I always thought he had his z’ight mind, though. 

Q. You tried to prove by witnesses that he was childish and didn’t 
have his right mind? A. No sir. 

208 Q. You always thought he did have his right mind ? A. 
Always did. 

Q. Didn’t believe he was crazy ? A. No, sir; I don’t think yet 
he is crazy. 

Redirect examination. 

By Mr. David : 

Q. You made some reference in your cross-examination to a 
thirty-days’ notice to quit. What did you mean by that ? Quit 
which premises ? A. To vacate premises 1322 St., S. W. 

Q. Are you now occupying those premises ? A. No, sir; I am 
not. 

Q. When did you and your wife cease occupying those premises? 
A. Well, we received a notice on the 22nd day of March, 1901. 

Q. From whom did you get this notice ? A. From Mr. Hopkins. 
Of course I was not home at the time that he served the notice. 

Q. As a result of this notice- A. It was Mr. Parker, the real 

estate agent. 

Q. For whom ? A. For Mr. Cherry. 
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Q. As a result of, aud in consequence of this notice from Mr. 
Cherry, what did you and your wife do? A. Well, after that we 
entered suit for the bill against him, after we received the notice. 

Q. Did you continue to live in the house? A. Yes,sir; we lived 
there and received a seven days’ notice after tiiirty days’ no- 

209 tice; and tlien when the sixth day was up we moved out. We 
did not want to wait until they put us out on the seventh day. 

Q. Did Mr. Cheriy ever have any conversation with you, or with 
your wife in your presence, with reference to getting you out of the 
house? A. Yes, sir. 

Q. What did he say, if anytliing? A. He told me coming in 
on the 17tli day of March—T liad a week off; they gave me a week’s 
holiday for standing inside of a car one morning at five o’clock, 
and they punished me in that way—and I was in that week, and 
on the 17th day of March lie came in the liouse and said he was 
going to get married, and he wanted us to vacate this house, which 
naturally I told him—I said Mr. Cherry, and my wife also says, 
that vou broke your contract. 

Q. That he had broke his contract? A. Yes, sir. 

Q. What did he say? A. He said lie didii^t care a damn, that he 
wanted this house and he must have it. 

Q. Did he say for what purpose? A. Ho said he wanted to live 
in it, he and his wife but they never lived there. 

Q. When you and your wife told Mr. Cheriy that he would break 
his contract if he put you out, did Mr. Cherry make any statement 
with reference to his deceased wife? A. Well, his wife’s name was 
brought up, Mr. David, but what passed on about his wife, I really 
cannot sa}^, but something he said about liis wife being gone 

210 and forgotten and she is rotten, and all such business. I for¬ 
get really what he said. He had a regular song of it. 

Q. You said in your cross-examination that there was some suit 
brought? A. Yes sir. 

Q. Who brought that suit ? A. I did. 

Q. Against whom ? A. Against Mr. Cheriy. 

Q. Was that after he put you out of the house ? A. After we re¬ 
ceived the notice; we had not removed from the house. 

Q. Board for how long ? A. For eleven months. 

Q. From what period? A. He came into our house, I think, the 
next day. 

Q. You refer to the death of Mrs. Cherry? A. Death of Mrs. 
Cherry. Eleven months after. 

Q. After her death. A. After her death. 

Q. Where did this conversation that you had with Mr. Archer 
occur, that you have spoken about? A. Right in front of his office. 

Q. You say that Mr. Archer.said Mr. Cherry was childish? A. 
Was childish. 

Q, And what else did he say? A. Didn’t have his right mind, 
same as his grandmother. That she was childish in the same wa 3 ^ 

Q, Who said that? A. Mr. Archer. 
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211 Q. What (lid you say? A. Well, I forget reallj'^ what I 
(lid say after that, because I was so anxious for the decision. 

I know I (lid not stay there very long. 

Q. Mr. Whalen, I want to direct your attention to the day in May 
1897, when Mr. Cherry came down to your house and made this 
contract and agreement with 3 mur wife. Did he say an^dhing on 
that occasion about giving an^^ other propert}' that he owned lo his 
other children ? A.. That da.y ? 

Q,. Yes. xi. No sir. 

Q. I thought I understood you that way ? A. No sir, lie did not. 
Q. You have said that Mr. Cherrv referred to the fact after vou 
all moved to 1322, that he would keep his agreement. A. Yes sir. 

Q. Do you know whether he ever made a will? A. Well he told 
me he made a will, Mr, David. 

Q. Do you know who the witnesses to the will were? A. Well, 
he made one will there, Mr. David, I was a witness to it. 

Q. When was that drawn up? A. It was in 1897. 

Q. Did you read the will? A. No sir, none of us read it. Not 
one of the witnesses read it. 

Q. Was it before or after vou moved into the house? A. After 
we moved into the house. 

212 Q. How do you know it was his will? A. Well, he said 
so, because there was a gentleman there writing it. 

Q. How many witnesses were there? A. Two. 

Q. Including 3 'ourself? A. No sir, one including myself. 

Q. There were two witnesses? A. Yes. 

Q. Two or three? A. No, there were only two of us, that is for 
the witnesses, you know. There was a gentleman there writing and 
Mr. Cherry was present at the time. 

Q. Did the gentleman who was writing witness the paper, too ? 
A. 1 did not see him sign. 

Q. How many were there in all ? A. There were four all to¬ 
gether, that is counting Mr. Cherry. 

Q. Three beside Mr. Cherry? A. Three beside Mr. Cheriy. 

Q. You sa 3 ’^ Mr. Cherry told you that was his last will ? A. That 
was his last will. 

Q. Did he tell you what disposition he had made of 1322 4 ^ 
street? A. He said that house was to go to Annie, and the house 
he was living in was to go to Mamie, and he had not bought the 
house yet for Susie, the other married daughter. He had not bought 
that yet, but he was intending to bu 3 '^ one for her. 

213 Q. Do you know what became of that will? A. No sir, I 
do not. I do not know whether it has been destroyed or not. 

Q. How many wills did he make all together, if 3 mu know ? A. 
That is really tlie only one I can vouch for. 

Q. Who was this gentleman who wrote for Mr. Cherry ? A. I 
forget his name. I cannot think of his name. I know he held a 
Government position, at that time, but the witness’ name was Mr. 
Boies. 
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Q. Do 3 'ou know his first name ? A. No sir; I do not. 

Q. Where did he live? A. He lived with Mr. Downeys. Right 
on the opposite side of the street. 

0,. What did he do ? A. He was a shoemaker; at his trade. 

Q. Spelling from the sound, how would you spell it? A. Well, if 
it was me, I would spell it B-o-w-i-s. 

Bv Mr. Archer: 

Q. Did you ever know a Colonel Hodges ? A. That is the gentle¬ 
man’s name. 

Q. He was the gentleman writing the will ? A. That is the 
gentleman’s name. I recognized it as soon as I heard his name 
mentioned. 

Q. Wliat was his business ; do you know ? A. Government posi¬ 
tion. What department he was in I really could not tell you. 

Q. In this conversation at the house on the 17th of March, you 
remember that he said his wife was “rotten and forgotten”? 
214 A. Yes. 

Q. How did her name come to be brought up? A. AVell, 
I could not tell you that, how it really was brought up. 

Q. Do you know how it was brought up? 

Mr. David: Mr. Archer is now cross-examining this witness on 
matters and things not inquired of in the examination-in-chief, and 
I do not think the examination should be unduly prolonged, and I 
therefore object to the questions being asked. 

Mr. Archer: This line of examination was improperly suggested 
by my friend bringing it up in redirect. There was no mention 
of it made in anv other examination. 

Q,. You do not remember who brought her name up? A. No 
sir. 

Q. And you do not remember what anybody said about her ex¬ 
cept that he said she was“ rotten and forgotten.” A. Yes. 

Q. You do not remember what he said about her beside that? 
A. No sir. 

Q. You don’t remember what your wife said about her? A. No 
sir. 

Q. And you don’t remember anything he said about her except 
that she was “ rotten and forgotten ”? A. That is all. 

Q. Did Mr. Cherry leave the house then? A. No sir; he did not. 

Q. How long did he slay there? A. Well, he stayed there for 
an hour or so afterwards, I believe. 

216 Q. I mean did he move out of the house? A. No sir, he 
did not move out. My wife told him to look for another 
boarding house. She did not put him out or anything of that sort. 

Q. At that time he was boarding there for the rent of the house, 
wasn’t he? A. For the rent of the house? Well, that is a ques¬ 
tion I won’t answer in that way. 

Q. Do you know whether that is true or not? A. No sir, he did 
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not Iluve that agreement. He boarded with us with the under¬ 
standing that we would not pay any rent, but after he got his head¬ 
stone for his wife bought, that he would buy a great many things 
for the house, which he did not do, and he would give us money, 
which we did not receive. 

Q. You deny that you had an agreement with him by which he 
was to get his board for the rent of the house? 

Mr. David: This further recross-exainination, which might be 
called extensive x’ecross-examination, of the counsel for the defend¬ 
ant-, is not justified by the redirect-examination, and is really going 
into matters inquired of in the examination-in-chief. 

The AVitness: No sir; we did not agree that way. 

By Mr. Akchek: 

Q. You deny there was such an agreement? A. Yes sir; Ido. 

Mr. D.AVID : Counsel for the defendant- is reminded that he is 
making the witness his own, now, by inquiring into matters not 
heretofore touched upon in the examination of this witness and I 
suoaest to him that I shall insist that this witness cannot be contra- 
dieted on these matters. 

216 Q. Mr. AVhalen, did Mr. Cherry leave the house at that 
time; did he live there any more after that day ? A. No, 
sir. 

Q. On that day did he sav anything about raising the rent? A. 
Yes. 

Q. What did he say ? A. He came back the next da}', I think it 
was. I am not sure. I was not there at the time. 

Q. You don’t know anything about what was said at that time ? 
A. No, sir. 

Q. Didn’t say anything that day about raising the rent? A. No, 
sir., 

Q. He first told you, you had to move because he was going to get 
married ? A. He wanted that house for himself; yes, sir. 

Q. As soon as he said that, a spat arose between you ? A. Yes, 
sir. 

MARK T. AVHALEN, 

By MILTON STRASBURGER. 

Examiner in Chancery. 


AVhereupon, the further taking of testimony adjourned, subject to 
notice. 


MILTON STRASBURGER, 

Examine!' in Chancery, 
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217 Washington, D. C., Jane 4,1903—2:30 o’clock p. ra. 

Met pursuant to adjournment. 

Present: Tlie same persons as before. 

Whereupon, Mrs. Lydia Ann Howard, a witness produced for 
and on behalf of the complainant, having been first dulj^ sworn, tes¬ 
tified as follows: 

Bv Mr. David : 

Q. Where do you live, Mrs. Howard ? A. 1345 Four-and-a-half 
street southwest. 

Q. Wliatcity? A. Washington. 

Q. How long have you lived there? A. Three years. Living in 
this house three years last April, the second time. We lived there 
before and moved back again. 

Q. Where did you live before you moved into that house? A. 
1337 Four-and-a-half street; same row, but just a few doors below. 

Q. Do you know Mr. John Cherry, the defendant in this cause? 
A. Yes, sir. 

Q. Did you know his first wife ? A. Yes, sir. 

Q. Is she living or dead now? A. Who? 

Q,. His first wife. A. She is dead. 

218 Q. Where did Mr. Cherry and his first wifelive? A. Across 
the street from me. I do not know the number of the house. 

Q. How long have you known Mr. Cheny ? A. About sixteen 
years. 

Q.. How long had you known liis wife? A. I had known her 
about the same length of time. 

Q. For how many years have you lived in the same neighbor¬ 
hood with Mr. and Mrs. Cherry? A. Ten years; twelve years, I 
guess—between ten and twelve years. 

Q,. During that period of time did you ever have occasion to visit 
the house? A. I visited them frequently. 

Q. Do you know Mrs. Whalen, the complainant in this cause? 
A. Yes, sir. 

Q. How long have you known her ? A. Since she was a little bit 
of a girl. 

Q. Do you remember when Mrs. AVhalen moved into 1322 4J 
street, next door to her father? A. I do not know exactly the day 
or the month. 

Q. Do you remember the fact? A. Yes, it has been about four 
years. As near as I can think of it she lived there about four 
years. 

Q. You say that she lived there about four years? A. Yes, sir. 

Q. You do not remember the year.she moved there? A. No sir 
I do not exactly remember the year she moved there. 

Q. Do you remember when Mrs. Cherry died ? A. Yes 
sir. 


219 
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Q. What year was that? A. It was 19th April—about three 
years ago. 

Q. 1900 then? A. Yes. 

Q. Do you recollect what the condition of Mrs. Cherry’s liealth 
was when Mrs. Whalen moved into the house next door to her 
father ? A. Her condition was bad. She was not able to take 
charge of anything. She could go around, but she could not do 
much of anything. 

Q. What did she seem to suflfer from? A. Vertigo. 

Q. Do you know whether she was able to attend to the household 
duties? A. No, sir; I do not know that; not all the time. Some¬ 
times she was and sometimes she was not. She had spells. 1 did 
not visit them very much in the day time. I only stayed during 
the first sickness, 1 stayed with her at nights. During the day I was 
not there very much. 

Q. Now, when did you go over there to look after her at nights ; 
before Mrs. Whalen came or afterwards? A. Before she came. 

Q. How long before? A. It was not so very long before she 
moved that I stayed there. It was in the spring that I stayed with 
her and she moved there that fall. 

Q. Did Mrs. Cherry seem better or worse when Mrs. Whalen 

220 came there than she had been prior to that time? A. Well I 
could not say, for I was not there veiy often. Sometimes she 

would be right smart and then again she would not feel so well. 

Q. You say that she suffered from spells ? A. Yes sir. 

Q. Had|vertigo ? A. Vertigo—nervousness. She was very nerv¬ 
ous. 

Q. You have testified that j'ou went over to the house to look after 
her during the night time? A. Yes sir, T stayed with her all 
nights. 

Q. How man}' nights did you stay with her ? A. I think I was 
there about tliree weeks—between two or three weeks I was with 
her every night. 

Q. When was this, Mrs. Howard ? A. It was in the spring—from 
April to May. 

Q. 1897 ? A. Yes, sir. 

Q. After Mrs. Whalen moved next door to her father, did you con¬ 
tinue to go over there at night? A. No sir. 

Q. AVh}'? A. Well, she didn’t need me an}'more. Her daughter 
was next door to her. She used to go in and out and she did not 
need me any more. 

• Q. Did you ever see Mrs. Whalen going in and out of her mother’s 
house ? A. Yes sir. 

Q. How often, if it was often? A. Sometimes I would see her 
two or three times a day. Whenever I would come in the front of the 
house, I would always see her going in or coming out. One or the 
other; backwards or forwards. Some days I would not see 

221 her at all, because I would not go in front. 

Q. Did Mrs. Whalen continue to live at 1322 street, 
until her mother died ? A. Yes sir. 

8—1499 A 
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Q. When was it you saw her going in and out? What year? 
A. After she moved there until her mother’s death. 

Q. Who took care of Mrs. Ciierry during tlie time Mrs. Whalen 
lived at 1322 4-^ street? A. She took care of her, I guess. Took 
care of her and nursed her. 

Q. Who nursed her? A. She seemed to be only one in and out 
as I seen. I saw no one else go in and out very often, but her. 

Q. Do you know what Mr. Clierry did for a livelihood ? A. He 
was night-watchman in a park. 

Q. I understood you to testify that you were at the house during 
the night time, for a period of time extending over two or three 
weeks? A. Yes, sir, two or three weeks. 

Q. And that was just prior to the time Mrs. Wlialen moved in 
her house ? Just before she moved in. Detective Horn lived next 
door when I was in and out during the nights. 

Q. Will you say whether or not you were paid for these services ? 
A. Yes sir. 

Q. Who paid you? A. Well, Mrs. Cherry gave me money. 

Q. Now what did you do for her when you were there at 

222 night? Why was it necessary for you to be there? A. Well, 
she was afraid to stay alone—afraid she would be taken with 

a spell at night, and there was only her grandchild with her. She 
was a little bit of a child. She was not able to do anything. 

Q. How old was this child you speak of? A. I do not know. I 
suppose she was about five or six 3 'ears old, I reckon. Somewhere 
along there. Perhaps older, I guess about eight or nine years old, 
I reckon. 

Q. At that time? A. At that time. 

Q. Who lived in the house besides Mr. and Mrs. Cherry and their 
grandchild ? A. Nobod.y besides Mr. and Mrs. Cheriy and their 
grandchild. 

Q. Do you know whether an\mne besides those you have men¬ 
tioned lived in the house, during the 3 ’^ears 1897, 1898, and 1899, up 
to the time of the death of Mrs. Cherr}" ? A. Not that I know off; 
they did not. 

Q. Would Mr. Cheriy be in the house with Mrs. Cheriy during 
the nights that you spent with Mrs. Cheny ? A. No sir. 

Q. Would he be there aiy portion or part of the time. A. No 
sir, he left in the evening, and would not come back until the next 
morning. 

Q. Would Mrs. Cheny be able to be up and walk around, during 
the night time, or do anything, while you were there ? A. Yes sir. 
She would get up and go around, but she was not able to do much 
of anything. Sometimes after she would be sick, about three weeks 
afterwards she would get up and go down to her work ; but 

223 she could not do much hard word as I knew of. I was never 
there in the da}"^ time scarcely, but I stayed there at night. 

During the day I was not there very much. 

Q. Do you know Mrs. Nolan ? A. Yes .sir. 
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Q. Where does she live? A. I do not know where she lives at 
now, she lives on Maryland avenue, but I do not know where at. 

Q. Do you know whether or not Mrs. Nolan ever looked after, or 
attended, or nursed Mrs. Clierry, before Mrs. Whalen moved in 1322 
street? A. I do not know whether she nursed her or attended to 
her. She would go in and out there. 

Q. Do you know of anybody else in the neighborhood who did 
the same thing? A. All the neighbors would go in and out. I do 
not know whether they went to nurse her or attend to her. I would 
see them go in and out. 

Q. Did Mr. Cheriy liave anybod}'- at that liouse, before Mrs. 
Whalen moved next door, to look after and care for and attend his 
wife? A. No sir; not that I know of. 

Q. As I understood you, the neighbors came in and went out? 
A. Yes. 

Q. And looked after her? A. Yes sir. 

Mr. Archer: She didn’t say they looked after her. She 

224 said she did not know what they did ; but she saw them go 
in and out. 

The Witness: I saw them go in and out. I guess they at¬ 
tended to her if she needed anything. 

Cross examination. 

By Mr. Archer : 

Q. Mrs. Howard, how long did you wait on Mrs. Oierry ? A. I 
just stayed at night with lier. Between two and three weeks; I do 
not know exactly how long, but I tliink it was between two and 
three weeks. I just went over and slept with her. 

Q. It has been about six years since Mrs. Whalen moved to that 
house, has it not? You just tliink of that for a moment; as long 
as you please. A. I could not say how long it has been. 

Q. Can you approximate it. Can you come near it? It is es¬ 
pecially important? A. I could not say exactly whether it was five 
or six years. 

Q,. Five or six years? A. About that time, I guess. 

Q. Now, do you remember when Mrs. Cherry was first taken sick ? 
A. Yes sir. 

Q. About how long ago has that been ? A. Well, I suppose 
about seven years, I reckon. Her first sickness was seven or eight 
years ago; yes sir. 

Q. Was it not about ten years ago? A. Well, I could not tell 
you exactly, Mr. Archer. I did not pay any attention; I did not 
take notice of the year, day or month, or anything-at all. I 

225 know when she was taken sick, and I stayed with her at nights, 
but whdt year or how long ago I could not exactly say to 

save ni}’’ life, because I was not interested in the time I went there 
or the year I went there. 




116 JOHN CHERRY ET At. VS. RLtZARBTH ANN WHALEN. 

Q. I am just trying to refresh your recollection. A. I know, 
though, I stayed with her of nights. That is all I can exactly 
remember. 

Q. Did you stay with her at nights when she was first taken sick ? 
A. Well, not exactly at first. I do not know how long she was sick 
when Mr. Cherry came for me to come there and slay with her at 
nights. 

Q. That was when she was first taken sick? A. When she was 
first taken sick. 

Q. And you went at that time? A. I went at that time. 

Q. And then you stayed there for two or three weeks at night? 
A. Yes sir. 

Q. Now, was that not considerable time before Mrs. Whalen 
moved there? A. Indeed I could not tell you to save my life, 
now. 

Q. Was it not over a year or more? A. Yes. I think it was. 

Q. Think it was ? A. 1 think it was, because I do not know 
exactly when Mrs. Whalen did move, or when Mr. Horn moved. I 
know they moved, that is all. I did not pay any attention to the 
year or time they moved, or anything. 

226 Q. But Mrs. AYhalen moved there somewhat over a year 
after you use<l to stay there at night? A. Yes sir. 

Q. Now, what did you do when you stayed there? A. I did not 
do anything at all, but just went and slept with her. 

Q. And kept her comi)any ? A. Kept her company, so if any thing 
happened to her at night that I could call in assistance. 

Q. How do you know that she had vertigo, Mrs. Howard ? A. I 
was told so. 1 never saw her with anv. 

Q. That is all you know? A. That is all I know. She w.as 
nervous? 

Mr. Archer: I object to what the witness has been told. 

Mr. David : The witness testifies, as I understand it, in answer to 
Mr. Archer’s question, that Mrs. Cherry suffered from weakness and 
nervousness, and had spells, and I submit that is in direct answer 
to liis question. 

Mr. Archer : I submit the answer will speak for itself, and I am 
only objecting to her testimony ns to what people told her. 

Q. Mrs. Howard, what did Mrs. Cherr}' do while you were there, 
indicating that she needed anybody’s attention? A. She was not 
able to go around or to do anything. 

Q. Was not able to do hard work ? A. No sir. 

227 Q. Was not able to wash, or anything of that sort ? A. No 
sir. 

Q. Now, did you ever see Mrs. Whalen nurse her mother? A. I 
have seen her go backwards and forwards in the house. 

Q. In the house ? A. Yes sir. 

Q. After you went over there and stayed these two or three weeks, 
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did you continue to visit the house at all ? A. Sometimes I would 
go over there. 

Q. How often, do you suppose? A. Not often. I would stop in 
if I was going to the store. If she would be inside I would stop in 
and see her; and if she would be on the porch I would talk to her. 

Q. After she was confined to her bed entii’ely, were you in the 
habit of visiting there? A. No sir; I never went over there. 

Q. But all you know about Mrs. Whalen’s attending her was that 
you used to see her going in and out of the house ? A. Yes sir. 

Q. And all 3 'ou know about the neighbors attending her was that 
you used to see them going in and out of the house? A. Seeing 
them going in and out of the house. 

Q.. Do you know Mrs. Skinner? A. Yes sir. 

228 Q. Did you ever see her going in and out of the house? 

A. No, sir. 

Q. Never saw her going in and out of the house? A. I never 
saw her. 

Q. Did you ever see her in the house? A. No sir. 

Q. Never saw her in the house? A. No sir; I never saw her 
going in and out of tlie house. 

Q. And you never saw her there at all? A. No sir; I never saw 
her. You know people would go in and out there and I would not 
see them. 

Re-direct examination. 

By Mr. David : 

Q. You said, in answer to Mr. Archer’s question, that people said 
Mrs. Olierry suffered from vertigo ? A. That is what they told me 
she suffered from. 

Q. Do you know what vertigo is ? A. No sir. 

Q. Well, will you describe what sickness Mrs. Cherry had, if you 
know? That you saw yourself, and the evidences of it. What 
did she seem to suffer with ? A. Nervousness more than anything 
else I know. She was very nervous at times. 

Q. Did you ever have weak spells? A. Yes sir. 

Q. Did she ever have swimming in the head ? 

Mr. Aucher : Object to this leading form of questions. 

229 The Witness : Yes. She has had kind of giddiness in the 

head. • 

By Mr. David : 

Q. You are not a physician, are you Mrs. Howard ? A. No, in¬ 
deed. I don’t know much about sickness. 

Q. You say that she had weak spells and swimming in the head ? 
A. Yes sir. 

Q. And nervousness, too ? A. Yes sir. 
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0,. How often would slie have these symptoms ? A. I do not 
know. I was never there when she had those spells. 

Mr. Aucher: I object to an}' evidence of spells tliat took place 
while the witness was not present. 

The Witness : At nights she would sleep freely. She seemed to 
rest good of a night. 

Q. When you went there to attend her, before Mrs. Whalen came, 
what seemed to be her physical condition ? A. Well, she seemed 
like someone who was just breaking down—nervous and weak. 

Q. Did she require the attention of anyone? A. Well, I don’t 
know whether she did or not during the day. At night she did not 
require much attention. Only someone to stay with her in case she 
should have a spell or anything, in the night. I never was there 
during the day. 

Q. Speak about night? A. Well, she seemed to rest very easy of 
a night. I did not have any trouble with her of a night. I would 
get up and give her a drink of water, or something like that, if she 
wanted it. 

230 Q. You testified that Mrs. Cherry was not able to do her 
work? A. No sir. 

Q,. Well, was she able to attend to her household duties regularly? 
A. Not all the time. 


Re-cross examination. 

By Mr. Archer : 

Q. You say you were not present when she had any of these spells? 
A. No sir, I was not present when she had any spells. 

Q,. You know nothing about the spells except what you have 
heard? A. I know she had them because she was not able to do 
anything and I would hear of it at the time. 

Q. You only know she had these spells because you would hear 
it at the time? A. I know she was sick and know the doctor was 
attending her. 

Q. Do you know what doctor? A. I don’t know what doctor she 
had. 

Q. Do you know how often he came ? A. No sir. 

Q. Did he come often or seldom ? A. I don’t know. 

4 

By Mr. David ; 

Q. Did Mr. Cherry ever come over to your house for you? A, 
He came over for me when he came and wanted me to stay with 
her at nights. 

231 Q. How frequently, if it was frequent, did he come to your 
house ? A. He never came over, only that time after me. 
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Q. Then it was you stayed two or three weeks? A. Yes, of a 
night. 

LYDIA ANN HOWARD, 

By MILTON STRASBURGER, 

Exartiiner-in-chancery. 


232 Whereupon Patrick Eagan, a witness heretofore sworn 
and examined in this cause, was recalled, by the complain¬ 
ant, for further examination. 

Bv Mr. David : 

Q. Mr. Egan, you have testified in this cause alread\% I believe? 
A. I did. 

Mr. Archer: I object to his being called as a witness until the 
complainant obtains an order of the court authorizing him to be re¬ 
called, for the reason that he has heretofore been on the witness 
stand and fully examined. 

B}' Mr. David : 

Q. Do you recollect about how long ago it was since 3 'ou testified as 
a witness? A. Indeed I do not. I think it was about three or four 
weeks, it has been a long time. It might be more or loss ; auy way 
four weeks. 

Q. Do you remember the day you were here? I do not mean the 
day of the week, but you remember the fact that j^ou were here? 
A. I remember I was here. 

Q. Was it in the morning or afternoon? A. It was in the after¬ 
noon. I guess we left hero before four o’clock; somewhere along 
there; between three and four. 

Q. When you left the office you may .state with whom you went 
out. A. I went out with Mr. Cheriy and some more people. We 
went down in the elevator. 

233 Q. You refer to the defendant in this cause, Mr. John 
Cherry? A. Yes; Mr. John Cherry. 

Q. Where did you and Mr. Cherry go ? A. I went home and he 
went down to his work. We were going the same way. 

Q. How far did j'ou walk along the street together? A. We 
walked as far as the Smithsonian grounds, down there at Pour-and- 
a-half street. 

Q. How long were you with him in all ? A. Not over twenty 
minutes. We might have occupied a few minutes down there, I 
do not know; but there was another watchman down there. No; 
not that dav there was not. 

Q. Did you have any conversation with Mr. Cherry about this 
cause? A. Well, we were talking about the case. I said I am sorrj'^ 
about the case, this business going on so. Well, he sa 3 's, it is bad. 

Q. Who sa 3 's it was bad ? A. Mr. Cherry said it was bad. 
And says I, I wish it was not going on; of course I heard you say 
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you would give the house to the girl and it would be hers. I am 
not interested in the concern at all. 

Q. AVhat did Mr. Cherry say to that? A. Well, says he, without 
a doubt I might have said that, says he, but people gets a little for¬ 
getful of little things like that, a person might forget,—but I don’t 
doubt at all that you told the truth. Well, says I, I would not tell 
a lie; T am not interested. It is not one bit to me whether you give 
her all the houses. 

234 Q. What did Mr. Cherry say? A. He said, I know that, 
of course, and, says he, I might liave given her a house if 

she had treated me proper, but 3 'ou see she did not. But, says I, 
she is your own child, says I. Well, says he, if your child would do 
to 3 'ou, says he, the same as she has done to me, perhaps you would 
do the same ; or words to that effect. Might not have come out the 
same way, you know. 

Q What did Mr. Cherry say about your testimony you have given 
in the cause? A. He said lie thought I spoke right, without a 
doubt, says he. I forget, says he, sometimes, a great many things, 
and everybody does, says he. He did not doubt ray testimony at all. 

Cross examination. 

By Mr. Archer : 

Q. Was not I present when Mr. Cherry and you were together ? 
A. Yes, you were there, but we went down afterwards. 

Q. But when you and he were talking about your testimony ? A. 
Yes. 

Q,. I was present, wasn’t T? A. Yes. 

Q. And at that time Mr. Cherry and I both said to you that your 
testimony didn’t hurt us any ? A. Yes, something like that, I guess. 
Q. That 3 'ou had testified that Mr. Cherry was going to give each 
of his daughters a house? A. Yes that is what I did. 

235 Q. And that he didn’t den\’-that ? A. Yes. 

Q. That is the substance of what Mr. Cherry said about it 
at that time ; wasn’t it? A. That is what it was, and we were talk¬ 
ing about other things, going down, you know. 

Q. Now, after that did he again talk about your testimony ? A. 
Well, no. We were talking about it, and says I, “ You know, Mr. 

Cherry, I am sorry I hud to do it. I would not have come up- 

Q. That is when we were talking at the door? A. Yes, but we 
were talking about it when we went down. 

Q. You did not refer again to it? A. No, but I says I am sorry 
you did not give her the house. Then it came up. He said, if she 
had treated me decent, I might have left her a house. 

By Mr. David ; 

Q. Was Mr. Archer present during the entire conversation? A. 
No, onl}’’ standing here, but we walked down. I was going to ray 
supper, and Mr. Cherry to work. 


•ar-srrmniBBnimaimigmimm 
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_Q. Wheu you left this office you and Mr. Clierry walked along 
with Mr. Archer? A. No, he stayed out there. I do not know 
where Mr. Archer went, but me and Mr. Cherry went down street? 

Q. You and Mr. Cherrv went down 4-i street? A. Yes. 

Q. Was Mr. Archer there then? A. No, he never went 

236 further; that is, unless lie followed us up, and I did not look 
behind. 

Q. Oh, no, he would not do that. When you and Mr. Cherry 
went down 4 } street, to the Smithsonian Institute, was Mr. Archer 
present? A. No, he was only present at the corner. 

Q. Corner 4J and D ? A. Yes. 

Q. Just for a minute or two? A. Yes. 

Q. And then you walked down ? A. Yes that is all. 

By Mr. Archer : 

Q. Then you left me and went down to the park, and you did not 
talk about your testimony any more; did you? A. No; not about 
my testimony because I spoke myself, you know, that I was sorry I 
had to come. 

Q. Wasthatwhen we wereoutatthetreebox? A. We talked of dif¬ 
ferent things that you cannot think about all the time, and we talked 
about the house. I think I said the better way was to give the 
house, I said to one of the girls, and you would not be having this 
trouble. He said. You would not give a house to a person who put 
you out, and who was trying to get you out of your work. That is 
what he told me. 

By Mr. David : 

Q,. Mr. Eagan, after you and Mr. Cherry left Mr. Archer, at the 
corner of 4| and D streets, and you and Mr. Cherry went down 4-| 
street to the Smithsonian Institution, did you and Mr. Cherry dis¬ 
cuss this matter, walking down the street? 

237 Mr. Archer: Which matter? 

Mr. Davis : This case. What you have just testified to. 
Where did this conversation occur that you have testified to? 

TheAViTNESS: When I was standing down below. The conver¬ 
sation I mentioned, the last about him being ordered out of the 
liouse, and reported to be out of his position. 

By Mr. David : 

Q. Where were you and Mr. Cherry when Mr. Cherry told you 
that he ma}' have said the things that are claimed in this case, but 
he was getting old and could forget. Where was be when he told 
you that? A. We were walking down. 

Q. Walking down what street ? A. Four-and-a-half street. 

Q. Where were you going ? A. I was going home and he was 
going to work, I guess-. I was going down as far as N street, S. W., 
where I board. 
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Bv Mr. Archer : 

Q. Mr. Cherry did not admit to you that he had made a contract 
with anybody ? A. About what? 

Q. About this house ? A. No, indeed. 

Q. Never admitted that? A. No. 

Q. And didn’t admit it that daj’’? A. No. Contract? No. 

PATRICK EAGAN, 

By MILTON STRASBURGER, • 

Examiner in Chancery. 


238 Washington, D. C., Jidy 7,1903—3 o’clock p. m. 

Met pursuant to adjournment at tlie office of L. H. David, Esq. 
Present: As above. 

"Whereupon, Mrs. Mary Nolan, a witness produced for and on 
behalf of the complainant, having been first duly sworn, was 
examined and testified as follows. 

By Mr. David : 

Q. Please state 3 mur full name? A. Maiy Nolan. 

Q. You live in Washington city? A. Yes, sir; raised in Wash¬ 
ington. 

Q. Please state your place of residence? A. 612 Md. Ave., 
S. \Y. 

Q. Do you object to telling the examiner jmur age, Mrs. Nolan? 
A. No sir; fifty-one mj'^ next birthday. 

Q. How long have you lived at 612 Md. Ave., S. W. ? A. I 
moved there the IStli of JuIjl It will bo five years the 18th of 

July- 

Q. Do you know Mr. Cherry, the defendant? A. Yes, sir. 

Q. How long have you known him? A. Well, I guess about 
eleven years, anyhow. 

Q. Did you know his first wife, Mrs. Mary Choriy? A. Yes 
sir. 

239 Q. Do you know whether she is living or dead, now? A. 
She is dead, sir. 

Q. She died about 1900 ; is that correct? A. Yes. 

Q. How long had 3 ’ou known her prior to her death ‘i’ A. Well, 
I guess about six years in that neighborhood. Eleven years all 
together. 

Q. Did you know where Mr. Cheny and his first wife lived ? A. 
Before- 

Q. Before her death ? A. Four-and-a-half street. 

Q. 1324 4|-street; is that right? A. Yes, sir. 

Q. How far did you live from them? A. Third door. One 
house between us. 
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Q. Who lived next door in 1322, at that time ? A. Detective 
Horn and his family. And I lived next door. 

Q. So that you lived in 1320 4| street ? A. Yes. Eeally I cannot 
keep the numbers in nay memory. 

Q. How long did you live in 1320 4^ street? A. Six years. 

Q. That is southwest? A. Yes sir. 

Q. When did you move from 1320 4| street? A. I moved in 
November. 

Q. What year? A. The 1.5th of November. Eeally I do not 
know the year. 

Q. Do you remember when Mrs. Whalen moved to 1322 

240 41-street? A. Yes. 

Q. AVas it the same year ? A. Yes sir. She moved in the 
summer months and I moved in the fall months. 

Q. Was it 1897 ? A. J guess so, though really I do not know. 

Q. How long after Detective Horn and his family moved out of 
1322 4J street was it that Mrs. Whalen, the complainant here, and 
her family, moved into that house? About how long was it? A. 
Well, she almost moved in the same day they moved out. I 
believe so, anyhow. I think she moved in the very same day he 
moved out. 

Q. And you say that you lived in that neighborhood until No¬ 
vember 15 of that year? A. About the 15th or 18th. 

Q. And from the house you then lived in, you moved to where, 
Mrs. Nolan? A. I moved up on Maryland avenue, right opposite 
the freight depot, but the house was sold and then Mr. Johnson got 
this house for me. 

Q. How long have you known Mrs. AVhalen, the complainant 
here ? A. I have known her a long while; I guess eleven or twelve 
years. 

Q. Did you ever go to the house of Mr. Cherry while you lived at 
1320 4| street ? A. Well yes; in case of sickness. 

Q. Why did you go there? Who was sick? A. Well, his 
wife. 

241 Q. AVhat was the matter with her, if you know? A. 
Paralysis, the doctor pronounced it. 

Q. As I understood you, you said that you lived at 1320 for six 
years, so that you moved there in 189.1; about that? A. Yes. 

Q. Was Mrs. Cherry, Mr. Cherry’s first wife, ill at the time you 
moved in that neighborhood? A. Well, not when I first moved in. 
No, not when I first moved in. I don’t think she was nearly as ill 
as she was before I moved from there—after her boy died. 

Q. Whose boy? A. His son got killed on the road. 

Q. Mr. Cherry’s son ? A. Yes; and they said that is what it came 
from, and after that she complained a great deal; but I do not know 
how long I was living there when the boy got killed, really. 

Q. Can you approximate about how long it was? A. I could 
not to save my life. 




* 
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Q. Was it a year or two; or how long? A. Well, really I could 
not tell. I would not like to say when, I would not be positive. 

Q. Well, you say that she got worse after you had lived there a 
short time? A. Yes, sir. 

Q. What was the matter with her ? A. Paralysis. 

Q. Well, take the years 1893,1894 and 1895, what was her phys¬ 
ical condition? A. Well, it would be just the same all the 

242 time, you know, paralysis; but one day she would be real low 
and the next day she would be up and around, you know. She 

did not seem to give up. She was a very perse?’vering kind of a 
woman. 

Q. How often did you go over there, during the time you lived in 
that house, to see Mrs. Cherry, and attend to her on account of her 
illness? A. Well, some weeks she was worse than others. I could ' 
not exactly say how often I would go there, but I have been there j 
on some days when she had them, three or four times. j 

Q. Had what—spells? A. Yes sir. But she did not often have 
them, vou know, as bad as that. ' 

Q. Now, you say some days you went there as often as how many 
times? A. Three or four times, but that did not occur verv often. 

Q. Well, on an average how often did you go to the house to at¬ 
tend to Mrs. Cherry ? A. Iteall}', I could not tell, Mr. David, because 
I never took particular notice. 

Q. Frequently or infrequently ? A. Well, some weeks I believe 
I might be called once or twice; maj’’ be some weeks—really I never 
took notice. 

Q. Did you ever go there at night ? A. Yes, sir. \ 

Q. What hours of the night would you be called in ? A. Well, j 
twelve, one, three or four o’clock in tlie morning. 

243 Q. Who came in for you ? A. Well, sometimes this little 
girl, and sometimes Mr. Cherry. 

Q. Hurry-up calls, were they? A. Yes sir, because the quicker 
she got out of them the sooner they were over. You know, the 
longer she was in them the harder it was to bring her out of them; 
and then I became used to that and just understood what to do. 

Q. I will ask you, Mrs. Nolan, to say whether or not, during your 
lifetime, or whether since you have reached womanhood, you have 
looked after the sick to any extent? A. Well, yes; never got any¬ 
thing for it, though ; never asked anything. Just did it in a char¬ 
itable wa 3 ^. because I always attended to my own famil}’^ when they ? 
were sick, and on that account the neighbors always called on me. f 

Q. As I understand you, j'ou never engaged as a professional [< 
nurse? A. No sir, just as a neighborly act. 

Q. Just did this sort of work from a charitable point of view; is 
that correct? A. Yes sir. 

Q. Did Mr. Cherry, the defendant, before his daughter Mrs. 
Whalen, moved into the neighborhood, have a regularly paid nurse 
at the house to look after his ill wife? A. No sir; not that I know 
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246 The Witness : No sir; I don’t think he did. 

Q. How long were you in that neighborhood after Mrs. Whalen 
moved there? A. Well, I was there from the summer months until 
fall. 

Q. 15th of November I believe you have testified ? A. Yes sir. 

Q. Can you state what the general physical condition of Mrs. 
Olieriy was when Mrs. Whalen moved in 1322 street? A. Well, 
she seemed to be just as she was for years, but after I had left there 
they said she had gotten worse. 

Q. I mean at the time Mrs. Whalen moved there in the summer 
of 1897 ; did she have paralysis then ? A. Yes; but she didn’t seem 
to have them so mucli after Mrs. Whalen moved as she had them 
before. What the cause of it was, of course I do notknow. 

Q. From what you knew of Mrs. Cherry, considering the fact that 
you would call there to look after her on account of these spells that 
Mrs. Cheri'y had, both by day and by night, and also considering 
the fact that Mrs. Cherry had paralysis, and was liable to go off in 
a spell at any time, can you say whether or not itseemed to be neces¬ 
sary for some one to look after her generally ? 

Mr. Archer: I object to that question, because it calls for an 
opinion. 

247 The Witness : I could not say that, because she was a 
woman who did not like for anybody much to look after her. 

To tell you the truth, she did not like to put anybody to any trou¬ 
ble, if she could help it. I do not know how it was, but she really 
did not care. 

Q. You say she would be almost dead one day and the next day 
seem to improve? A. Yes, and the next day go around and do 
things. ■ 

Q. Did you have any talk with Mr. Cherry, the defendant here, 
about his daughter coming to live at 3322 4J street, before Mrs. 
Whalen moved into that house? 

Mr. Archer : I object to tliat as immaterial. 

The Witness : No, sir; I never went into details. He only said 
he bought the house, and that his daughter was going to live in it, 
but I never went into details with him. That was all he said to me, 
Mr. David. He said Annie was going to move into the house; that 
he bought the house and Annie was going to move there. 

Q. Was that before or after you told him you were going to move? 
A. After I told him I was going to move. 

Q. Had he purchased the house at the time he told you this? A. 
Yes sir. 

Q. Had Detective Horn moved yet? A. Yes. Well, really I do 
not know whether he had or not. 

Q. Since this litigation had been in progress, have you had any 
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Q. Was it a year or two; or liow long? A. Well, really I could 
not tell. I would not like to say wlien, I would not be positive. 

Q. Well, you say that she got worse after you had lived there a 
short tiine? A. Yes, sir. 

Q. What was the matter with her? A. Paralysis. 

Q. Well, take the years 1893, 1894 and 1895, what was her phys¬ 
ical condition? A. Well, it would be just the same all the 

242 time, you know, paralysis; but one day she would be real low 
and the next day she would be up and around, you know. She 

did not seem to give up. She was a very perservering kind of a 
woman. 

Q. How often did you go over there, during the time you lived in 
that house, to see Mrs. Cherry, and attend to her on account of her 
illness? A. Well, some weeks she was worse than others. I could 
not exactly say how often I would go there, but I have been there 
on some days when she had them, three or four times. 

Q. Had what—spells? A. Yes sir. But she did not often have 
them, you know, as bad as that. 

Q. Now, you say some days you went there as often as how many 
times? A. Three or four times, but that did not occur very often. 

Q. Well, on an average how often did you go to the house to at¬ 
tend to Mrs. Cherry ? A. Really, I could not tell, Mr. David, because 
I never took particular notice. 

Q. Frequently or infrequently ? A. Well, some weeks I believe 
I might be called once or twice; may be some weeks—really I never 
took notice. 

Q. Did you ever go there at night? A. Yes, sir. 

Q. What hours of the night would you be called in ? A. Well, 
twelve, one, three or four o’clock in the morning. 

243 Q. Wlio came in for you? A. Well, sometimes this little 
girl, and sometimes Mr. Cherry. 

Q,. Hurrj'^-up calls, were they ? A. Yes sir, because the quicker 
she got out of them the sooner they were over. You know, the 
longer she was in them the harder it was to bring her out of them; 
and then I became used to that and just understood what to do. 

Q. I will ask you, Mrs. Nolan, to say whether or not, during your 
lifetime, or whether since you have reached womanhood, you have 
looked after the sick to any extent? A. Well, yes; never got any¬ 
thing for it, though ; never asked anything. Just did it in a char¬ 
itable wa}', because I alwa^'s attended to my own family when they 
were sick, and on that account the neighbors always called on me. 

Q. As I understand you, you never engaged as a professional 
nurse? A. No sir, just as a neighborly act. 

Q. Just did this sort of work from a charitable point of view; is 
that correct? A. Yes sir. 

Q. Did Mr. Cherry, the defendant, before his daughter Mrs. 
Whalen, moved into the neighborhood, have a regularly paid nurse 
at the house to look after his ill wife? A. No sir; not that I know 
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of. He iniglit have had two or three for all I know, because they 
may have liad them there and I would not have asked. 

244 Q. Did you see anybody there to attend to her? A. I was 
veiy little out front, and if I saw them stand in the door, I 

would not know whether they were callers or attending to the sick. 

Q. When they called for .you during the different hours of the 
niglit, as you have testified, and you would go to the house, would 
any lad}'^ attendant be there to look after Mrs. Cherry ? A. No, sir; 
there would be nobody there; only the little girl. 

Q. How old was she then ? A. Reall}' I could not tell how old 
the child was. 

Q. Just a mere child about the house ? A. Really she is eighteen 
now. 

Q. Do you remember when Mrs. Whalen moved into 1322 Four- 
and-a-hulf street? A. Yes, sir. 

Q. Did you make known to Mr. Cherry that you intended to move 
before you actually did move? A. Yes, sir; Iliad been saying I 
was going to move for quite awhile, and my son got married and ho 
wanted to come board with me, and of course the house was not large 
enough to spare a room for him and his wife. 

Q,. What did Mr. Cherry say when you told him you were going 
to move? A. He said he was very sorry to lose us, because we were 
good neighbors. Tiiat was all he said to me. 

Q. I believe you have testified that Mrs. Whalen moved into 1322 
Four-and-a-luilf street in the summer of 1897? A. Yes sir, 

245 I guess so; I am not sure now. 

Q. It was in the summer, though? A. Yes, sir; it was in 
the summer months. 

Q. Now, after she moved there, do you know whether or not Mrs. 
AVhalen looked after her mother? A. Well, I saw her go in and 
out of her mother’s house, but I could not say what she did. I 
never asked her; she knows I never put any questions. 

Q. How frequent, if it was frequent, that you saw Mrs. Whalen 
going in and out? A. I could not really say, Mr. David, because I 
was not out front, you know a great deal, except of evenings. She 
could go in a hundred times in the day and 1 would not know it. 

Q. Did you ever see her going from her house to Mrs. Cherry’-? 
A. Yes sir. 

Q. And coming from Mrs. Cherry’s back to her own house? A. 
Yes; I have frequently. 

Q. Did Mr. Cherry, or anybody at his home, come for you to at¬ 
tend to his wife after Mrs. Whalen moved there ? A. No sir. 

Q. Did they ever come- A. No sir; not after Mrs. Whalen 

came. 

Q. Never did come for you ? A. No sir. Did you ever come, 
Mr. Cherry ? 

Mr. David : I want you to answer to the best of your knowl¬ 
edge. 
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248 Tlie Witness : No sir; I don’t think he did. 

Q. Plow long were j'ou in tluit neighborliood after Mrs. Whalen 
moved there ? A. Well, I was tliere from the summer months until 
fall. 

Q. 15lh of November I believe you have testified ? A. Yes sir. 

Q,. Can you state wliiit the general physical condition of Mrs. 
Oherrv was wlien Mrs. Whalen moved in 1322 street? A. Well, 
she seemed to be just as she was for years, but after 1 had left there 
they said she had gotten worse. 

Q. I mean at the time Mrs. Whalen moved there in the summer 
of 1897 ; did she have paralysis then ? A. Yes; but she didn’t seem 
to have them so much after Mr.s. Whalen moved as she had them 
before. Wliat the cause of it was, of course I do notknow. 

Q. From what you knew of Mrs. Cheriy, considering the fact that 
you would call there to look after her on account of these spells that 
Mrs. Cherry had, both by da\' and by night, and also considering 
the fact that Mrs. Cherry had paralysis, and was liable to go off in 
a spell at any time, can you say whether or not itseeraod to be neces- 
sarv for some one to look after her srenerallv ? 

Mr. Akoher: I object to that question, because it calls for an 
opinion. 

247 The Witness: I could not sa}' that, because she was a 
woman who did not like for anybody much to look after her. 
To tell you the truth, she did not like to put anybody to any trou¬ 
ble, if she could help it. I do not know how it was, but she really 
did not care. 

Q. You say she would be almost dead one day and the next day 
seem to improve? A. Yes, and the next day go around and do 
things. ‘ 

Q. Did you have any talk with Mr. Cherry, the defendant here, 
about his daughter coming to live at 3322 4i street, before Mrs. 
Whalen moved into that house? 

Mr. Archer : I object to that as immaterial. 

The W’lTNEss : No, sir; I never went into details. He only said 
he bought the house, and that his daughter was going to live in it, 
but I never went into details with him. Tliat was all he said to me, 
Mr. David. lie said Annie was going to move into the house; that 
he bought the house and Annie was going to move there. 

Q. Was that l)efore or after you told him jmu were going to move? 
A. After I told him I was going to move. 

Q. Had he purchased the house at the time he told you this? A. 
Yes sir. 

Q. Had Detective Horn moved yet? A. Yes. Well, really I do 
not know whether he had or not. 

Q. Since this litigation had been in progress, have you had any 







JOiiN UHteRllY IST At. VS. EtlZABETti AMN \VHAtuM. l2? 

conversation with Mr. Cherry about this case ? A. He was 

248 at the house once and said he wanted me to come up, that 
tliey had this case going, and that he wanted to see me about 

some things; but that was all. 

Q. He came to see you, you say ? A. Yes sir; but he didn't know 
his daughter had summoned me, then; didn’tknow that 3 ’ou had noti¬ 
fied me, then because he had asked me before that. He had asked 
me before the daughter had asked me, and then when he came the 
second time, I told liim tliat hisdaughter was there, and so he never 
said anything, no more than he said all right. 

Q. Wliat did Mr. Cherry say about this matter, if anything? A. 
Well, he didn’t seem to sa.y much. 

Q. Did he make any statement about what he would have done 
if she had not brought this suit? A. Well, he said- 

Mr. AiiCHER : I object to that as immaterial. 

The Witness: Well, he said if Annie had been more quiet about 
it he would have settled things all right. 

Q. Said if she had been a little more quiet he would have settled 
things all right? A. Yes sir. 

Q. When did this conversation occur? A. Well, quite a while 
ago. 

Q. How many months was it? A. Really I could not tell you. 

Q. This year? A. Well, yes, this year. 

249 Q. Was it in the winter or spring of this year? A. Well, 
I guess in the spring. 

Q. Will you say where it occurred ? A. At my home. 

Q. In this city ? A. Yes sir. 

Cross-examination. 

By Mr. Archer : 

Q. Mrs. Nolan, what was the character of these spells that Mrs. 
Cherry had ? A. Well, you could hear her breathing almost—well, 
down in the front door, you know. Start just like a fainting spell 
and lose all power of herself; and I could not tell you how—I never 
heard anybody act like her before; and then she would change 
colors. You would almost think that she was dying, or in a dying 
condition all the time, until she was brought out of them. But when 
she first taken them, if you could just aid her in time, and 
know how to work on her, you could get her all right; but if she 
was in it fifteen or twentj' minutes, it would take so much longer 
to get her out of them. 

Q. How long did these spells usually last? A. Well, sometimes 
about an hour or hour and a half or may be a half hour. When 
she first got them, if you could reach her, you could bring her out 
in half an hour; but if you did not, they would last maybe two 
hours. Really I could not tell the length of time. Of course, she 
would not be left alone while she had them. 
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Q. Plow often did they occur, do you think ?• A. Mr, Archer, I 
really could not tell you. 

250 Q. Can you give me some idea? Did they occur eveiy 
week or every month ? A. Sometimes they would occur every 

week and some days she had as high as three ; and once she has had 
as high as four in one da}'. 

Q. Did they occur as often as once a month? A. Once a month. 

Q. Would they occur once every month ? A. Oftener than that, 
Mr, Archer. You know I never paid any particular attention. Of 
course, if I did I would know the exact time. 

Q. Who was her physician during that time ? A. Well, this doctor 
on 4^ street. I cannot think of his name to save my life. 

Q. Dr. Winter? A. Yes, that is it. 

Q.. Well, how often do you suppose 3 'ou were called as late as 
three o’clock in the morning, Mrs. Nolan ? A. Well, really that I 
could not tell you, Mr. Archer, 

Q, Do you think that occurred more than once? A. Oh, yes; that 
winter we had that big snow, I was called that morning between 
two and three. 

Q. You say she did not have them as muc.h after Mrs. Whalen 
moved there as she had before? A. Well, I don’t know that, you 
know. Of course I do not know anything at all about that, Mr. 
Archer. She could have had one every day. 

251 Q. Without your knowing it? A. Without my knowing it, 
because sometimes I would ask Mrs. Whalen how her mother 

was, and sometimes I would forget and just go along without think¬ 
ing about it. She could have had them every day without my 
knowing it, you know. 

Q. You spoke of a conversation Mr. Cherry had with you, Mrs. 
Nolan, as to what he would have done if Mrs. Whalen had not 
brought this suit. Do you remember the exact words he used on 
that occasion ? A. Well, by the tone of his voice, and what I under¬ 
stood from it, I thought that he intended to treat them all alike; 
whether it is so or not I do not know. 

Q. But you do not recollect his exact words? A. No; I do not. 

Q,. And you do not mean to convey the impression- A. No 

sir; I do not. 

Q. That he would have settled this cause ? A. He said they could 
have settled easier than to go to all this trouble. 

Q. You did not mean to indicate by your testimony that he had 
.said he would have settled thi.s claim if she had not brought this 
suit; did you ? A. Well, I do not know, you kuow, I did not take 
any particular notice of what he meant by it, you know. 

Q. Either you or Mr. David used the words “settled,” and I want 
to find out whether you used that. Did you use that word, or was 
it Mr. David’s word? A. I do not remember, I guess I have for¬ 
gotten. 

Mr. David: Counsel for the complainant submits that the exam- 
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iner can read the question and answer, to ascertain how this word 
was used. 

252 Q. Did Mr. Cherry use the word “ settled ” in that conversa¬ 
tion ? A. He said he intended to treat them all alike. I 
think that is what you said, wasn’t it, Mr. Cherry ? 

Q. You do not remember who used the word “settled ; ” do you ? 
A. No, I do not think he used that. If I said that I think I made a 
mistake. 


Kedirect examination. 

By Mr. David : 

Q. As I understand you, Mr. Cherry had a conversation with you 
while this suit was in progress? A. Yes sir. 

Q. And that conversation occurred in the spring of the present 
year? A. Yes sir. Well that is just lately, you know. 

Q. And that he said to you, if Mrs. Whalen, his daughter, would 
have been patient about the matter he would have treated her all 
right? A. Yes. 

Q. Is that the substance of what you said ? 

Mr. Aechek : I suggest that my friend is putting words in the 
witness’ mouth, and I object to that form of his question, and sub¬ 
mit it is highly improper. 

By Mr. David : 

Q. Is that correct? A. Yes; but I do not care to answer all those 
questions. 

253 Q. I thought I understood .you that way ? A. Yes he said 
that. 

Q. Do you know Dr. Winter, Mrs. Nolan? A. Well, I know 
of him. I have met him several times, not being personally ac¬ 
quainted, although I lived near him a great many years on 4^ 
street. 

Q. When you would go over to the house to look after Mrs. 
Cherry, when she would get in this condition you have described 
and have these spells, would Dr. Winter be there? A. Mr. Cherry 
would go for him. 

Q. Every time? A. He would say he would go for the doctor, 
right away. Well, not all the time, because the last" time the doc¬ 
tor was there ho said it was no use to send for him; he said he 
could not do any good, and said it was no use of calling him out 
that time of the night, because there was nothing he could do for 
her. 

Q. When was that? A. I really could not tell you when it was. 
And then after she had been taken ill and he wanted to go for the 
doctor, I said, “ Well, Dr. Winter said he could not do anything for 
her and there is no use for vou to go.” 

9—1499a 
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Q. How loug before Mrs. Whalen moved into 1322 4J street, was 
it that this conversation occurred? A. Well, really I could not tell 
you, Mr. David. I could not tell you to save my life. 

Q. You say it was the last time you were there to see Mrs. (Iherry ? 
A; No, I could not say it was the last time I was thei'e, because tlie 
last time I was there I think she was not so bad off. 

254 Q. It was one of the vi.sits you paid her along about the 
last? A, Well, that might have been, I cannot reall}' re¬ 
member that, but I know the doctor was standing b}' the bedside, 
and he said he could not do anything for her. You just give her 
that medicine 1 ordered the last time, and he said, that is all that 
can be done for her. Ho said it was not necessary for him to be 
called on. 

Recross-exa min ation. 

By Mr. Archer : 

Q. Now, Mrs. Nolan, I want to get that straight. I want to ask 
you if that language Mr. David quoted there in his question, was 
the language used by Mr. Cherry on that occasion ? 

Mr. David; Counsel for the complainant specifically objects to 
this question for the reason that the matter inquired of has been 
full}’^ gone over botli in the examination-in-chief ami the cross-ex¬ 
amination, and further examination of the witness is, we submit to 
the court, improper, and is not permitted under the rules. 

Mr. Archer: I simply want to say in reply that Mr. David has 
so persistent!}' put these words in the witness’ mouth, perhaps with 
no intention of doing it, that I feel called on to take them out. The 
examiner will please read the question. 

(Question read to the witness.) 

Mr. David: That question is further objected to upon the ground 
that it does not intelligently set forth the matter desired to be 
brought out. I submit the counsel should put the direct question. 

Mr. Akchicr : I will have the question read, .so tliat the 

255 witness will understand it, when she undertakes to answer 
it. 

(The examiner read the following question:) 

“ Q. And that he said to you, if Mi*s. Whalen, his daughter, would 
have been patient about the matter he would have treated her all 
right?” 

Mr. Archer : My question is, if that is his language. 

The Witness : Yes, Mr. Cherry, did say that. 

Q. Now, tell me wliat he did say. A. Well, he said she was im¬ 
patient. 

Q. Impatient about what? A. AVell, I could not tell about that; 
I guess in regards to this trouble. 

Mr. David : This is all taken subject to my objection because it 
has all been gone over very fully. 
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Bv Mr. Archer : 

W 

Q. How long did the conversation last, Mrs. Nolan ? A. Not 
many minutes. 

Q. Do you remember what he said—all that he said ? 

Mr. Da^hd: Same objection. 

A. Well, no; I do not exactly because, we did not go much into 
details. Mr. Cherry was in a hurry and I was in a hurry. So, he 
said he would not detain me. There was not much said anyhow, 
because he never did go into details. 

Q. He did not admit she had a just claim against him, did he? 

Mr. David : That is objected to for the reason that nothing 
256 of the sort was inquired of in tiie re-direct examination, and 
tliat counsel is now seeking to cross-examine tliis witness 
upon matters supposed to have been brought out iu the re-direct- 
examination . 


The Witness: No sir; he did not. 


By Mr. Archer : 

Q. I would like to know what was the purpose of counsel’s e.x- 
amination upon that subject, unless he wanted to show an admission; 
and that is the purpose of my question. 

By Mr. David : 


Q. I understand you to say that ho did not go into details with 
you about this case? A. No sir. 

Q. And you didn’t ask him questions about it? A. No, I did 
not ask him any questions. 

Q. Were you trying to find out anything from him, Mrs. Nolan? 
A. No sir, I was not; because I never go into detail about ray 
neighbors; but I told him—I said, Mr. Cherry, you could get along 
better than this—there weren’t but two children—or something to 
that effect—and you could get along better than to have all this 
t rouble. 

Q. I thought he made all these statements to you ? A. Yes, that 
is how it came up. 


Mr. Archer: I object to the witness’ voluntary statement, as im¬ 
material. 


MARY NOLAN, 

Bv MILTON STRASBURGER, 

Examiner in Chancery. 


257 Mr. David : I announce my case in chief as closed. 

MILTON STRASBURGER, 

Examiner in Chancery. 
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It is hereby stipulated and agreed by and between counsel for the 
respective parties that the examiner may sign the foregoing depo¬ 
sitions for and on behalf of the witnesses. 

MILTON STRASBURGER, 

Examiner in Chancery. 


258 Testimony on Behalf of Defendants. 

Filed October 6,1903. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen) 

vs. >In Equity. No, 23408. 

John Cherry et al. J 

Washington, D. C., August 14,1903. 
The parties met pursuant to agreement. 

Present: Mr. Levi H. David, solicitor on behalf of complainant; 
and Mr. James B. Archer, solicitor on behalf of defendants. 

Mary H. Crobnin, a witness on behalf of the defendants, having 
been first duly sworn, testified as follows: 

By Mr. Archer : 

Q. State your name, age and residence. A, Mary H, Croenin is 
my name. 1 am eighteen years old. I reside at 313 McLain ave¬ 
nue, southwest. 

Q. When is your next birthday? A. The 13th day of April. 

Q. Then you will be nineteen? A. Yes, sir, 

259 Q. Where do you live? A. At 313McLain avenue, south¬ 
west. 

Q. Are you related to the parties to this suit? A. Yes, sir. 

Q. What is your relation to the complainant, Mrs. Whalen ? A. 
I am Mrs. Whalen’s daughter. 

Q, What is your relation to Mr. Cherry ? A. Granddaughter. 

Q. With whom do you reside at 313 McLain avenue ? A. Mr. 
Cherry. 

Q. And how long have you lived tliere ? A. I haved lived with 
him all mv life. 

Q. And you lived with him before you moved to 313 McLain 
avenue? A. Yes, sir. 

Q. Where were you living in 1897 ? A. With Mr. CherrjL 
Q. Where was he living then ? A. 1324 Four-and-a-half street, 
south W’est. 

Q. Was Mr. Cherry at that time a married man ? A. Yes, sir. 

Q. Was his wife living ? A. Yes, sir. 
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Q. What was the condition of Mrs. Cherry at that time? A. In 
1897 ? 

260 Q. Yes. A. Well, she was subject to vertigo. 

Q. And how long had she been subject to that ailment? 
A. Since the death of her son, in 1803. 

Q. What was the character of her illness? A. She was subject to 
nervousness after her son’s death, and she was liable to have one of 
these vertigo spells at any time. 

Q. How often did she have those spells? A. I could not tell bow 
often, but as she grew older she would have them worse. 

Q. Did she have them every week? A. No, she had them 
monthly. 

Q. Who was living at the house at that time? A. In 1324? 

Q. Yes. A. Mr. and Mrs. Cherry and myself. 

Q. You were then about twelve years old ? A. Yes, sir. 

Q. Were you going to school? A. Yes, sir. 

Q. Up to 1897 who took charge of the house ? A. Mr. Cherry 
and I. 

Q. What, if anything, was Mrs. Cherry able to do? A. He used 
to assist in the household work. 

261 Q. I mean Mrs. Cherr\^ A. Well, she was able to be 
around the house and do little odds and ends, but could not 

do any heavy work. 

Q. Was she able to wait on herself? A. She certainly was. 

Q. And did she wait on herself? A. She did. 

Q. How long was she able to take care of herself? A. Up until 
the last nineteen days of her sickness. 

Q. She was able to take care of herself. A. Take care of herself. 
Q. Was Mrs. Cherry confined to her bed during any part of that 
period, from 1897 until her death? A. The year we had the bliz¬ 
zard she fell in the yard—on Christmas eve. 

Q. Do you know what year that was? A. I think 1898; I am 
not sure of the j^ear. I know it was the year we had the awful 
snow. 

Q. You say she was confined to her house ? A. To the bed. 

Q. What happened to her at that time? A. She fell in the yard 
and dislocated her hip. 

Q. AVhat was she doing ? A. Hanging up the clothes. 

Q. You say it was on Christmas eve? A. Christmas eve; 
yes, sir. 

262 Q. You mean she was hanging out the wash ? A. Yes. 

Q. Who did the washing ? A. Mr. Cherry did, and I as¬ 
sisted him. 

Q. How long was Mrs. Cherry confijied to the house after that ? 
A. She never went out of the house. She was confined to the bed, 
I think, for three mouths. I am not positive of the exact time. 

Q. Up to that time had Mrs. Cherry done all her house work? 

Mr. David: I object to the form of that question. 
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The Witness: No; she did not do all. My grandfathei’ and I 
helped her to do the work of the house. 

(By Mr. Archer :) 

Q. You did not liave any outsiders to come in to do the work ? 
A. No. 

Q. Will you state whether Mrs. Cherry needed any outsiders to 
come in and do the work ? 

Mr. David : I object to tlie leading form of that question. 

The Witness : No. 

(By Mr. Archer :) 

Q,. Do you remember when Mrs. Whalen moved next door? A. 
Yes, sir. 

Q. Do you know anything about tlie circumstances under 

263 which she moved there? A. I know nothing of wliy she 
moved there. 

Q. Had you heard it spoken of before she moved there? 

Mr. David : 1. object to what the witness heard spoken of there. 
The Witness : No. 

(By Mr. Archer :) 

Q,. After Mrs. Whalen moved to 1322 street what, if any, 
change took place in the Cherry household ? A. Change ? There 
was no change. 

Q. Had or had not Mrs. Whalen been in the habit of visiting the 
house before that? 

Mr. David ; I object to the leading form of that question. 

The Witness: Had she been in the habit of visiting the house? 
Mr. Archer: Yes. 

The AVitness: Yes; she visited the house. 

(By Mr. Archer :) 

Q. How often ? A. I could not tell you how often. I was going 
to school and probably Mrs. AVhalen called during the day. But I re¬ 
member her calling after three o’clock in the evening. 

Q. What else? A. I suppose she did not call during the day. 

Mr. David : I object to the witness’ supposition. 

264 (By Mr. Archer :’) 

Q. Can you approximate how often Mrs. AVhalen called there ? A 
No sir. 

Q. You cannot approximate how often she called during the day ? 
A. No ; I do not know about that. 

Q. What, if anything, did Mrs. Whalen do in the way of taking 
charge of Mr. Cherry’s house or his wife? A. No charge. 
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Q. Did she take charge of Mr. Cherry’s wife? A. No. 

Q. Was there any time during that whole period that Mrs. 
Whalen lived next door to Mr. Cherry that she was the nurse of 
Mrs. Cherry, the wife of Mr. Cherry ? A. I do not understand that 
question. 

Mr. Archer : Will the examiner read the question ? 

The question was read as follows: 

Q. AVas there any time during that whole period that Mrs. 
Whalen lived next door to Mr. Cherry that she was the nurse of Mrs. 
Cherry, the wife of Mr. Cherry ? 

The Witness : No sir. 

(B}’’ Mr. Archer :) 

Q. AVho did the housework in Mr. Cherry’s house after Mrs. 
AVhalen moved there? A. Mr.Cherry and I. 

265 Q. After Mrs. Cherry fell and hurt herself at the time ^mu 
speak, was she able to do anything in the liouse? A. No; 

she had to use a crutch. So that she could not get around in the 
house. 

Q. AVas she able to do anything at all? A. Whenever she could 
sit down—in the line of repairing or sewing she was all right; but 
she could not get around and do anything. 

Q. How about going around the house? A. She could help her¬ 
self around the house, going up and down stairs. 

Q. How about waiting on herself? A. She could wait on her¬ 
self. 

Q. AVho was the doctor who attended Mrs. Cherry during her ill¬ 
ness ? A. Mr. AVinter. 

Q. Do you know of any rule that prevailed in the house upon the 
subject of people going for the doctor? A. No, sir; I heard a re¬ 
mark made by Mr. AVinter- 

Mr. Davib : I object to any statement made by Mr. Winter. 

The AA’’itness : I heard Mr. Winter tell Mr. Cherry that he did 
not think it was necessary for him to come and run up a bill, be¬ 
cause he said he could not do Mrs. Cherry any good. 

266 (By Mr. Archer:) 

Q. Do you know when that was—what month ? A. No, sir; I 
could not tell the time. 

Q. AVho was in the habit of going for the doctor ? A. Mr. Cherry. 
Q. Did anybody else go for the doctor? A. No, sir. 

Q. AVas anybody prohibited from going for the doctor? A. 
Not that I know of. 

Q. Do you know whether or not Mrs. Cherry always had a doctor 
when she wanted one? 

Mr. David : I object to the leading form of that question. 
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The Witness: She had a doctor whenever she wanted him; but 
she was a woman who did not care for a doctor in her sight. 

(By Mr. Archer :) 

Q. After Mrs. Whalen moved next door to Mr. Cherry how much 
time did slie spend in his house? A. How much time ? 

Q. Yes. A. Well, slie called in there frequently, but never spent 
any groat amount of time in there. She made calls as friends would 
call. 

Q. What would she do when she came there. A. Sit down 

267 and talk to us. 

Q. What attention would she give in the way of waiting 
on her mother, if any? A. She did not do anything, becau.se we 
all had to wait on her. 

Q. You say you all had to wait on Mrs. Cherry? A. We all 
w'aited on her. She expected help from every one of us. 

Q. Who was Mrs. Skinner; do you know? A. She was my aunt. 
Q. AYas she in the habit of visiting the house? A. She certainly 
was. 

Q. AYhat did she do in the direction of waiting on her mother? 
A. Slie did everything she could. But Mrs. Cherry was a woman 
who did not want anvone to wait on her when she could wait ou 
herisel f. 

Q. AYas Mrs. Cherry very often unable to wait on herself? 

Mr. David: I object to the leading form of that question. 

The Witness: AYell,she was not able to wait on herself when she 
got to the last nineteen days of sickness—confined to her bed. 

(By Mr. Archer :) 

Q. AA^hat period of time was that with reference to her 

268 death? A. The last nineteen days of her life. 

Q. Up to that time how was it? A. She could wait on 

herself. 

Q. Was there any time during the period from 1897 to the last 
nineteen days of Mrs. Cherry’s life that she needed the constant at¬ 
tention of anybody? 

Mr. David : I object to the leading form of that question. 

Tlie AYit.ness: I do not quite undeTstand your question. 

Mr. Archer: AYill the examiner read the question? 

The question was read as follows: 

Q. Was there any time during the period from 1897 to the last 
nineteen days of Mrs. Cherry’s life that she needed the constant at¬ 
tention of anybody ? 

'The AA^itness : No. sir. 

(By Mr. Archer :) 

Q. Can you tell me whether it was ever necessary to send for 
anybody to wait on Mrs. Cherry: A. No; it was never necessary, 
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Q. Who were present on that evening of which you speak ? A. 
The night before she died ? 

Q. Yes. A. As near as I can remember, Mi*. Cherry, Mrs. Skinner, 
Mr. and Mrs. Wlialen, Mr. and Mrs. Connelly, and their daughter 
and myself. As near as I can remember those are all who were 
present. 

Q. Did you hear all of the conversation? A. I heard every 
word. 

Q. On the night tliat Mrs. Clierry died, what time of night was 
it? A. She died at quarter of three in the evening. 

Q. The next day? A. The next day. 

Q. Who was present when she died ? A. When she died ? Mr. 
Cherry, Mrs. Skinner, Mrs. AVlialen and myself. 

Q. Were any strangers there? A. No; I do not think there 

Q. Was Mr. Whalen there? A. No. 

Q. Was anything said on that occasion, by Mrs. Cherry, 

272 witli reference to property ? A. Nothing. 

Q. A¥ere you present when Mr. Cherry got the pocket book 
from under Mrs, Cherry’s pillow? A. I was. 

Q. When was that with reference to the time of her death? A. 
I think it was the second day tliat slie was confined to her bed—tlie 
second day of the last nineteen da 3 's of her life. 

Q. The second day of the nineteen? A. It was either that or the 
third daj'. 

Q. Tell the court what happened. First, who was present? A. 
Mr. Cherry and I. We were cleaning the upstairs part of the house, 
and we were up in her room, and she called Mr. Cherrv to the bed¬ 
side and told him to take the pocket book from under her head. 

Mr. David : I object to conversations between this witness and 
Mrs. Cherry, the deceased, unless Mrs. AVhalen, the complainant, 
was present. 

The Witness : And there was another one iu her skirt. She- 

Mr. David : I renew my objection. 

Mr. Archer ; I understand that your objection applies to the whole 
answer of the witness. 

The Witness : She told Mr. Cherry that her end was coming, 

273 and she had no more use for the money, and Mr. Cherry hes¬ 
itated. He told her that she would live yet. and she told him 

no—that she would have no occasion for money, and Mr. Cherry 
hesitated about taking the money. 

(By Mr. Archer :) 

Q. Did he take the pocket books? A. She implored him to take 
them. 

Q. Now, I want you to state, if you know, whether or not Mrs. 
Cherry ever had any money or pocket book after that time ? A. 
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xinless slie had one of those spells. During the night I al\va 3 's went 
for Mrs. Nolan. I was in the house by myself and I did not know 
how to treat her. 

Q. How was it after Mrs. Whalen moved there ? A. Mrs. Nolan 
moved. 

Q. Then whom did you call on ? A. If I was by myself, I called 
on Mrs. Whalen. 

Q. AVould Mrs. Whalen come? A. She always came but 

269 once. 

Q. What did slie do then? A. It was the last nineteen 
da\'S of Mrs. Cherry’s life—her sickness—and Mrs. Whalen posi¬ 
tively refused to come. 

Q. What did she do? A. I could not recall her words, but I 
think she said she hadn’t time to come. She was washing. 

Q. What time was that—what day? A. It was on a Monda.y, I 
think now, between nine and ten o’clock. 

Q. Did you or not ever hear of a will that Mr. Cherry drew? A. 
No, sir. 

Q. Were you present at the time that Mrs. Cherry died? A. I 
was. 

Q. Were ,you present on the night before she died? A. Yes, 
sir. 

Q. When Mr. Cherry was there? A. Yes, sir. 

Q. Will jmu bo kind enough to tell the court what took place on 
that occasion? A. Mrs. Cherry was sinking, and wo thought we 
Jiad better send for Mr. Cheriy ; I gave Mr. Whalen the telephone 
number of the Fish Commission, and he called Mr. Cherry, and Mr. 
Cheriy came home. 

270 Q. Who came home? 4. Mr. Cheriy. It was about eleven 
o’clock in the night. We told Mrs. Cherry that Mr. Cherry 

had come, and she called him to the bedside, and she asked him 
never to marrv or never to go to Ireland. Then she called Mrs. 
Whalen to the bed and bid her good bye, and told Mrs. Whalen that 
she had a home; then she called, me to the bedside and bid me good¬ 
bye, and told me that I had a home; and then she called Mrs. Skin¬ 
ner to the bedside and bid her good-bye, and said she had a home. 

Q. Then did she say anything else to Mr. Cherry? A. Nothing 
else, onl}'' she asked him never to many, and he made the remark 
that he was too old. And she asked\him to take care of me; and 
that was the last request that she made. 

Q. Did or did not Mrs. Cherr}”^ at that time sa}’’ to Mr. Cheriy, “ I 
want you to keep jmur contract and give Annie that house ”? A. 
She did not. The word “ contract ” was not mentioned. 

Q. Did or did not Mrs. Cherry, on that occasion, say to Mr. Cherry, 
“ I want you to give each one of the children a house ” ? A. She did 
not mention property to him. 

Q. And did Mr. Cheriy at that time—on that occasion, or 

271 on any other occasion in your hearing—say to Mrs. Cherry, 
“All right; what you say shall be done”? A. I never heard 

such words mentioned. 









JOHN CHKRRY ET AE, VS. ELIZABETH ANN WHALEN. 139 

Never had a cent around her—never had any occasion to have any 
money. 

Q. Who did the housecleaning during the period that Mrs. 
AVhalen lived next door, if anybody? A. Mr. Cherry and I. 

Q. Who did the washing and ironing? A. Mr. Cherry did tlie 
washing, and I assisted him. 

Q. Plow about the ironing? A. And the ironing I did. If we 
had any starched clothes, whicli I was tlie only one in the family' 
who had, Mrs. Whalen did them up—never more than two pieces, 
In regard to the other ironing, why, I did it. 

Q. What was the name of tlie academy which you attended ? A. 
I went to a public school. 

274 Q. Did you ever go to any other school? A. I wont to 
Saint Rose’s industrial .school. 

Q. Where was that? A. On G street, between 20th and 21st 
streets. 

Q. Is that a boarding school ? A. Yes, sir. 

Q. Do 3 *ou know when you went there ? A. I went there the 18th 
of September, 1900. 

Q. And when did you come awaj^ ? A. May 20th—I left in 1902, 
as near as I can remember. 

Q,. Was there any special reason wliyyou went to tliat school? 

Mr. David : T object to that question, because so far nothing has 
appeared in the evidence to make an answer to that question com¬ 
petent or relevant. And the question is particularly objectionable 
because it asks for the reasons that actuated this witness in going to 
a certain school. 

The Witness : There was. 

(By Mr. Archer :) 

Q. What was it ? 

Mr. David : I renew my objection to that question. 

The Witness : I was not present when the conversation was had ; 
but Mrs. Whalen told ra}’’ grandfather that he had either to pay 
board for me or send me to work, and my grandfather thought I was 
too 3 'oung to work, and he got me in the Saint Rose industrial 
school. I was not present at the conversation. 

275 Mr. David : I shall move to strike out the questions and 
answers last given, on the ground that the answer discloses 

that even though the subject-matter of inquiry is competent, yet it 
is hearsay evidence. 

(By Mr. Archer:) 

Q. Did Mrs. Whalen ever have any conversation with you, or say 
anything on that subject in your presence^ 
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Q. Who were present on that evening of which you speak ? A. 
The night before she died ? 

Q. Yes. A. Asnear as I can remember, Mr. Cherry, Mrs. Skinner, 
Mr. and Mrs. Whalen, Mr. and Mrs. Connell.y, and their daughter 
and myself. As near as I can remember those are all who were 
present. 

Q. Did you hear all of the conversation ? A. I heard every 
word. 

Q. On the night that Mrs. Clierr}^ died, what time of night was 
it? A. She died at quarter of three in the evening. 

Q, The next day ? A. The next day. 

Q. Who was present when she died ? A. When she died ? Mr. 
Cherry, Mrs. Skinner, Mrs. Whalen and myself. 

Q. Were any strangers there? A. No; I do not think there 
were* 

Q. Was Mr. Whalen theie? A. No. 

Q. Was anything said on that occasion, by Mrs. Cherry, 

272 with reference to property ? A. Nothing. 

Q. AVere you pre.sent when Mr. Cherry got the pocket book 
from under Mrs, Cherry’s pillow? A. I was. 

Q. AA^hen was that with reference to the time of her death? A, 
I think it was the second day that she was confined to lier bed—the 
second day of the last nineteen days of her life. 

Q. The second day of the nineteen? A. It was either that or the 
third day. 

Q. Tell the court what happened. First, who was present? A. 
Mr. Cherry and I. AVe were cleaning tlie upstairs part of the house, 
and we were up in her room, and she called Mr. Cherry to the bed¬ 
side and told him to take the pocket book from under lier head. 

Mr. Da VIP: I object to conversations between this witness and 
Mrs. Cherry, the deceased, unless Mrs. AVhalen, tlie complainant, 
was present. 

The AVitness : And there was another one in her skirt. She- 

Mr. David : I renew my objection. 

Mr. Archer : I understand that your objection applies to the whole 
answ’er of the witness. 

The W iTNESs: She told Mr. Cherry that her end was coming, 

273 and she had no more use for the inoney, and Mr. Cherry hes¬ 
itated. He told her that she would live yet. and she told him 

no—that she would have no occasion for money, and Mr. Cherry 
hesitated about taking the mone\'. 

(By Mr. Archer:) 

Q. Did he take the pocket books? A. She implored him to take 
them. 

Q. Now, I want you to state, if you know, whether or not Mrs. 
Cherry ever had any money or pocket book after that time ? A. 
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Never had a ceul around her—never had any occasion to have any 
money. 

Q. Who did the housecleaning during the period that Mrs. 
Whalen lived next door, if anybody ? A. Mr. Cherry and I. 

Q. Who did the washing and ironing? A. Mr. Cherry did tlie 
washing, and I assisted him. 

Q. How about the ironing? A. And the ironing I did. If we 
had any starched clothes, which I was the only one in the family 
who had, Mrs. Whalen did them up—never more than two pieces. 
In regard to the other ironing, why, I did it. 

Q. What was the name of the academy which you attended ? A. 
I went to a public school. 

274 Q. Did you ever go to any other school? A. I went to 
Saint Rose’s industrial school. 

Q. Where was that? A. On G street, between 20th and 21st 
streets. 

Q. Is that a boarding school ? A. Yes, sir. 

Q. Do you know when you went there ? A. I went there tlie ISth 
of September, 1900. 

Q. And when did you come away ? A. May 20th—I left in 1902, 
as near as I can remember. 

Q. Was there any special reason why you went to that .school? 

Mr. David : I object to that question, because so far nothing has 
appeared in the evidence to make an answer to that question com¬ 
petent or relevant. And the question is particularly objectionable 
because it asks for the reasons that actuated this witness in going to 
a certain school. 

The Witness : There was. 

(By Mr. Archer ;) 

Q. What was it ? 

Mr. David : I renew my objection to that question. 

The Witness : I was not present when the conversation was had ; 
but Mrs. Whalen told my grandfather that he had either to pay 
board for me or send me to work, and my grandfather thought I was 
too young to work, and he got me in the Saint Rose industrial 
school. I was not present at the conversation. 

275 Mr. David : I shall move to strike out the questions and 
answers last given, on the ground that the answer discloses 

that even though the subject-matter of inquiry is competent, yet it 
is hearsay evidence. 

(By Mr. Archer:) 

Q. Did Mrs. Whalen ever have any conversation with you, or say 
anything on that subject in your presence? 
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Mr. David: I object. This line of examination is wholly imma¬ 
terial. It does not touch any issue in this case. 

Mr. Archer: I submit that the relevancy of the examination will 
be apparent to the court. (To the examiner:) Read the question. 

The question was read, as follows: 

Q. Did Mrs. Whalen ever have any conversation with you, or say 
anything on that subject in yourlpresence ? 

The Witness : She did not. She only mentioned it once to my 
grandfather. 


By Mr. David : 

Q. In your presence ? A. Never in ray presence. My grand¬ 
father told me. 


Mr. David: I object to anything the grandfather told the witness. 


By Mr. Archer : 

276 Q. Did you ever hear your grandfather say that he had 
made a contract witli Mrs. Whalen or Mr. Whalen, or did 
anybod}’ claim that your grandfather had made a contract to give 
1322 Four-and-a-half street, S. W., to Mrs. Whalen after his death or 
during his life? A. I never heard of any contract from Mr. 
Cherry. 

Q. Did you ever hear of an}^ contract from anybody ? A. Never 
heard anj-tuing about a contract. 

Q. Never heard Mrs. Wlialen speak of it? A. No, sir. 

Q. Never heard Mr. Cherry speak of it? 

Mr. David : I object to the leading form of those questions. 

The Witness: No, sir. 


(By Mr. Archer :) 

Q. Did you ever at any time hear Mrs. Cherry speak of it? A. 
No, sir. 

Mr. David : I object to the leading form of that question ; also I 
object to it on the ground that it is calling for a conversation be¬ 
tween Mrs. Cherry, the deceased, and this witness, outside of the 
presence of Mrs. Whalen, the complainant. 

(By Mr. Archer :) 


Q. State, if you know, whether or not Mrs. Whalen, from the time 
she moved into the house on street, S. W., until the time of Mrs. 
. Cherry’s death, or at any time between those periods, ever 
277 nursed and cared for Mrs. Cherry? A. She did not need 
anyone’s full attention—to nurse and care for her. 

Q. State whether or not, if you know, Mrs. Whalen was ever 
recognized by anybody in the house as the person to nurse and 
care for Mrs. Cherry ? 
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Mr. David : I object to the leading form of that question, and 
also on the ground that it is calling for the opinion of the witness 
and not calling for facts, as to what Mrs. AVhalen, the complainant, 
did. 

The Witness : She did not “ nurse and care ” for her mother, if that 
is what 3’ou are all talking about. 

(By Mr. Archer :) 

Q. Was she ever recognized in the house as being the person to 
nurse and care for her mother, Mrs. Cherry ? 

Mr. David : I make the same objection. 

The Witness : She was not. 

Cross-examination. 

B}' Mr. David : 

Q. How old were imu in 1897? A. I was about twelve years 
old. 

Q. Do you remember when your mother, Mrs. Whalen, moved 
into the house, 1322 street, southwest? A. I do. 

Q. At that time you were on very good terms with your mother; 
were you not? A. Yes, sir. 

278 Q. And also with your step-father, Mr. Whalen? A. Yes, 
sir. 

Q. You visited them, did you not? A. Yes, sir. 

Q. And \'ou were very close, of course, to your mother? A. Yes, 
sir. 

Q. What grade of school were you in then ? A. That is hard to 
tell. 

Q. To what school did jmu go? A. In 1897? I went to the 
Greenleaf, I think; I am not positive, but I think I went to the 
Greenleaf. 

Q. A public school in this city ? A. Public school in this cit}"^. 
I went to tlie Smallwood in 1897—the Smallwood on I street. 

Q. Who lived in 1324 4^ street at that time? A. Mr. Cherry 
and myself. 

Q. What time would you leave the house to go to school ? A. At 
half-past eight. 

Q. And I’eturn when? A. At twelve, for my lunch. 

Q. And you remained how long? A. Until half-past twelve. 

Q. And then you would go back to school? A. I was 

279 back until three or a little after three. School was dismissed 
at three o’clock. 

Q. So that you were at home for but a half hour, from half past 
eight o’clock until three o’clock, every day ? A. Yes, sir. 

Q. Where was Mrs. Whalen living before she moved to 1322 4|^ 
street, southwest? A. At 511 M street, S. W. 

Q. How long had she lived there? A. I do not know. 
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Q. You visited your mother there, did you not? A. Yes, sir. 

Q. And you were very close to her then, were you not? A. 
Yes, sir. 

Q. Who lived at 1322 street, S. W., before Mrs. Whalen and 

lier husband and familv moved there? A. Mr. and Mrs. Horn. 

%■ 

Q. Y’ou are tlie daugliter of Mrs. Whalen by a former marriage? 
A. Yes, sir. 

Q. When did your father die? A. I do not know; I am not posi¬ 
tive as to the date, because I never heard it. 

Q. Y'ou were quite young when he died, were you not? A. 
Yes, sir. 

280 Q. After the death of your father you and your mother went 
to live with 3 mur grandparents. Is tliat right? A. Yes, sir. 

Q. And .you and your mother lived at 1324 street S. W., up to 
what year? A. Up until she was married the second time. 

Q. 'riie family was very coiygenial? A. Yes, sir. 

Q. Do you remember when your mother was married to Mr. 
Whalen?' A. Y"es, sir. 

Q. What year was that? A. I do not know. I was too young 
to remember it. 

Q. In 1891, do you thinkA. I do not know; I could not tell 
the year. 

Q. Were you present at the marriage? A. No, sir. 

Q. After your mother married Mr. Whalen, she and her husband 
moved away from the house? A. Y’es, sir. 

Q. But you remained tliere? A. I remained witli my grand¬ 
father. 

Q. And he reared you, did he not? A. Yes, sir. 

281 Q. How lon.g was your mother a widow ? A. I do not 
know. 

Q. How many years? A. I have no idea. I have heard her say 
she was a widow five years; but Ido not know how long. 

Q. When your mother lived in the liouse, do you know where 
she worked? A. Y’es, sir. 

Q. Where did she work ? A. On the Pennsylvania railroad. 

Q. Whiat did she do? A. Well, you are getting right far 
back in my life ; but I think she helped to clean cars. 1 was quite 
young then. 

Q. Your mother worked vei\y hard then, did she not? A. I do 
not know; I was too young. I could not tell 3 'ou how hard she 
worked. 

Q. Did you ever go down to the Pennsylvania road to see jmur 
mother at work ? A. No, sir; not that I know of. 

Q. You say she cleaned cars? A. Yes, sir. 

Q. Do you know what she did with her earnings? A. I do not. 
Q. Did you ever hear your grandfather, Mr. Cherry, sa}'^ ? A. 
No, sii’. 

Q. Do you not know that she gave them to your grand¬ 
father ? 


282 














JoiiiJ cheMHY Jsf At. Vs. ErAZABETM anN WhAleM. 143 


Mr. Ahoheu : I object to that, on the ground that it is not respon¬ 
sive to the exuiniiuition-in-chief; upon the further ground that it is 
not material to tlie cause. If counsel desire to make the witness 
liis own, I object to the question, further, upon the ground that, if it 
be competent evidence at all, it ought to come in as part of the com¬ 
plainant's case in chief. 

Mr. David : Will the examiner read the question? 

Tlio question was read as follows: 

Q. Do you know that she gave them to your grandfather ? 

The Witness : I do not. 

By Mr. David : 

Q. Before Mr. Horn moved out of 1322 4^ street, S. W., your 
grandfather, John Cherry, bought that house, did he not ? A. Yes, 
sir. 

Q. With reference to the moving of Mr. Horn and his family 
from 1322,can you tell about whattimeMrs.Nolan moved from 1320 ? 
A. Mrs. Nolan moved, I think—Mrs. Nolan moved in 1897, the 
year Mr. Cherry bought the Horn liouse. 

Q. Do you know when Mrs. Nolan moved? Was it before or 
after Mr. Horn and his family moved? Before, was it not? 

283 A. Now, I could not answer that question. I could not 
bring tliat to my mind. 

Q. But you say she moved about the same time ? A. Mr. 
liorn must have moved first. I cannot answer that question. 

Q. Answer to the best of your recollection? A. I think Mr. Horn 
—it was ill the same year; but who moved first, I cannot remem¬ 
ber. I know that Mrs. Nolan was gone when Mrs. Whalen moved 
in. I do not know who moved first. 

Q. Mrs. Whalen, your mother, and your step-father, moved into 
the house that the Horns moved out of; is that correct? A. Yes, 
sir. 

0,. How soon after the Horns moved out did this occur ? A. That 
Mrs. Whalen moved in? 

Q. Yes. A. Well, Mr. Horn moved out one day, it strikes me, 
and Mrs. Whalen moved in the next. It was in August, I know. 

Q. Was not that in April, 1897? A. No, sir; August, 1897. 

0,. Before Mr. and Mrs. Whalen and family moved into 1322, had 
you heard in your household that they were going to move into 
that house? A. I heard they were going to move. 

284 Q. Who told you? A. I heard my grandmother tell me. 
She said, “ Mamie, your mother is going to move next door to 

us.” 

Q. AVhat did your grandfather, Mr. Cherry, say ? A. I never 
heard him say anything. 

Q. You never heard him saj^ they were going to move next door? 
A. He might have passed the words; but I could not say whether 
he told me that or not. 
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Q. You have testified that in 1897 Mrs. Cherry, your grand¬ 
mother, was subject to vertigo and spells ? A. Vertigo ; yes, sir— 
vertigo spells. 

Q. And 3 'ou said that as she grew older, she grew worse. Is that 
correct? A. Yes, sir. 

Q. And that one of the causes of her illness was the sudden and 
tragic death of her son? A. Yes, sir. 

Q. And that occurred in 1893? A. Yes, sir. 

Q. And from 1893 to 1897 she got worse? A. 1893 to 1900. 

Q. 1893 to 1900 she got worse? A. Yes, sir. 

Q. In 1897 she was quite badly off, you said ? A. In 1897 sh e 
had that fall, and that increased her illness. 

285 Q. These spells occurred during the day and also during 
the niglit? A. She was mostly taken in the night, when she 

was asleep. 

Q. Will 3 'OU describe what Mrs. Cherry’s physical qondition was 
when slid had these spells ? A. I alwa 3 's heard it was something 
on tlie order of an inward spasm. She didn’t realize that anyone 
was around—she didn’t have an 3 '’ reason. It was an inward spasm. 

Q. Your grandmother suffered a good deal,did she not? A. She 
did. 

Q. And you say that you and your grandfather were the onl 3 ’' 
two persons wlio lived in the house with her? A. Yes, sir. 

Q. That was in 1897 ? A. Yes, sir. 

Q. In fact all along? A. All along. 

Q. Up to tlie time Mrs. Cherry died, what business was your 
grandlatlier engaged in? A. Park policeman—night. 

Q. He left the house what time in the day ? A. Three 
o’clock. 

286 Q. Eveiy day ? A. Every day. 

Q. And would be away"- from the house until when? A. 
Until his eight liours were up. He worked eight hours. 

Q. He would return home, then, about twelve o’clock? A. 
Twelve or one; 3 ’es, sir. 

Q. And he would then retire; would he? A. Yes, sir. 

Q. And sleep until when? A. He was alwavs up and got my 
breakfast. 

Q. At what time? A. Well, I would go to school at nine o’clock, 
and we were up about seven. 

Q. Who did the cooking? A. Mr. Cheriy. 

0,. Mrs. Cherry, of course, was not able to do that? A. She could 
not cook. It was veiy dangerous for her to be around the stove. 

Q. You say your grandfather served y'ou breakfast every morn¬ 
ing? A. Yes, sir. And he had my supper for me in the evening. 

Q. After serving your breakfast, would he go to sleep ? A. 

287 No, sir; he had to fix the fires in the winter, and fix the 
house up—make it presentable. 

Q. Do you know why Mrs. Whalen moved into 1322 4J street, 
S. W. ? A. No, sir; I do not know wliy she moved t here. 
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Q. You never heard anyone say? A. I didn’t hear anyone in 
ray family say, only what outsiders said. They said it looked like 
we wanted to have all the family together. Mrs. Skinner was on 
McLain avenue, and so we had all the family together. 

Q. After Mrs. Whalen moved into 1322 4^ street, S. W., she was 
in Mrs. Cherry’s house every day, was she not ? A. I could not 
say. 

Q. Nearly every day ? A. Of course, she might have come while 
I was away to school; but she was not there every day when I was 
at home. 

Q. Would you remain home after three o’clock every day? A. 
Yes, sir; I was obliged to stay in the house. 

Q. Did you ever see your mother attending to your grandmother? 
A. She did not need any attention. 

Q. That is not answering ray question. Did you understand the 
question? A. You said‘did I see her attend to ray grand- 

288 mother. I say she didn’t need anyone to attend her. 

Q. Did you ever see your mother attend to your grand¬ 
mother? A. I have seen her hand her a glass of water. 

Q. Did she ever nurse your grandmother? A. She did not need 
any nursing. 

Q. Do not argue with me. Be good enough to answer ray ques¬ 
tion. (To the examiner:) Read the question. 

The question was read, as follows: 

Q. Did she ever nurse your grandmother ? A. In what respects 
do you mean ? 

Mr. David: When she was in these spells. I mean to say, did 
your mother ever be with your grandmother and remain with her 
and help her out of the spells, and give her medicine and care for 
her, and all that sort of thing? 

The Witness ; There was only one thing you could do—hold the 
camphor bottle to her nose. 

Bv Mr. David : 

Q. Did your mother do that ? A. She has done it at times. Mrs. 
Nolan did it. 

Q. I am speaking of when Mrs. Nolan moved away. Whom did 
you. go for after Mrs. Nolan moved away? A. If my grandfather 
was at home, I would not go for anyone; if he was away, I went for 
Mrs. Whalen. My grandfather told Mrs. Whalen what to do. He 
very often got her out of a spell without any assistance. 

289 Q. In the night time, when your grandmother would have 
a spell, and your grandfather was not at home, you would 

run over to Mrs. Whalen. Is that right? A. Yes, sir. 

Q. And Mrs. Whalen would go over and look after your grand¬ 
mother? A. Yes, sir. But it was very seldom that I had to call 
her. 


10—1499 A 
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Q. How often? A. Very seldom. 

Q. How many times ? A. I could not tell the number of times. 
Q. A good many times? A. No; it was not a good many times. 
I said not very often. I called Mrs. Skinner, too. 

Q. But you went for Mrs. Whalen first, you say ? A. She was 
right next door. 

Q. How often did you go over for Mrs. Whalen in the day time 
when your grandmother had these spells? A. In the day time I 
did not go for her at all. My grandfather would be there. When 
my grandmother had one at night, she came downstairs and sat 
downstairs. 

Q. Who made up the bed that your grandmother slept in? A. 
Mr. Cherry made it up. 

Q. Did not Mrs. Whalen come every morning and make that bed 
up? A. She might when I was at school. But I have seen 

290 iny grandfather make up the' bed. 

Q. How many times did you see your mother make up the 
bed ? A. Onh’’ once. I have seen her make it up once. But I 
have made it up quite often, and my grandfather and Mrs. Skinner 
made it up. 

Q. Between 1897 and 1900 how many times did your mother 
make up the bed? A. I have seen her once—I do not know. 

Q. You left home quite early in the morning? A. I left the 
house at half-past eight. 

Q. You say that your grandmother fell, in 1898? A. Yes, sir. 

Q. And she was in bed for three months? A. Yes, sir ; she was 

in bed. We had that awlul snow—I think it was in Januarv or 

#♦ 

February that she got up—after we had the awful snow. 

Q. During the three months that your grandmother was in bed, 
did Mrs. Wlialen ever come over to the house? A. She did. 

Q. How often ? A. I could not tell you how often. 

Q. Was she in there every day? A. I do not know. 

Q. You do not remember that ? A. As I say, I was away all day, 
and, of course, I do not know who came during the day. 

291 Q. But when you returned, did you ever see your mother 
there? A. Yes, sir. 

Q. How often ? A. I have seen her there in the evening. 

Q. A great many times? A. I do not know whether it was a 
great many times. I do not know whether she was in there every 
dav. I have seen her in there. 

Q. What was your mother doing? A. She sat down and talked 
to us all. 

Q. She looked after your grandmother, did she not ? A. No, sir; 
she did not. 

Q. Did not care for her at all ? 

Mr. Archer : I ask counsel in what sense he uses the expression 
“ care for.” 
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(B}-- Mr. David :) 

Q. Did your mother nurse your grandmother? You know what 
that means. A. Yes, sir; I know what that means. She was not 
perfectly helpless; she was not in bed all the time. 

Q. Did you not say that your grandmother was in bed for three 
months ? A. If she wanted a drink, she would call someone to her 
side. 

Q. Was not Mrs. Whalen in there every evening? A. Mrs. 
Whalen would return home ; she always retired before eight o’clock. 

Q. How do you know that? A. Because I lived next door 

292 to her. 

Q. How could you tell that Mrs. Whalen went to sleep in 
1322, when you were in 1324 ? A. I did not say she went to sleep. 
I said she retired. She said, “ Mamie, I am going home ; ” and I 
supposed she went home to retire. 

Q. I want to get that perfectly clear. You supposed ? A. Yes, 
sir. Her husband had to get up very early in the morning. 

Q. You do not speak to your mother? A. I am on good terms 
with her. She does not speak to me, and I do not speak to her. 

Q. How long has it been since you two have spoken? A. One 
year, the 14tli of last June. 

Q. Why are you on bad terms? 

Mr. Archer: The witness said she was on good terms. 

The AVitness : Why, I have nothing against my mother. 

(By Mr. David :) 

Q. You do not visit her, you say? A. No, sir; I do not. 

Q. AVhy ? A. To tell why, I am not sure. I left Saint Rose’s in 
Ma}^ and on the 14th day of June I was in company with a j'oung 
gentleman on 4| street, and Mrs. Whalen was visiting one of her 
friends, and I have not seen her for six months. She asked 

293 me had I left Saint Rose’s, and I said “ Yes.” She asked me 
whom I was going to make ray home with, and I said my 

grandfather. She said I ought to come home to her. I said 
grandfather took care of me when I could not take care of myself, 
and we have not spoken since then. 

Q. Did you not say to your mother, on that occasion, that you did 

not care to live with her? A. No; I did not- 

Q. Walt a minute—because your grandfather had too much 
money? A. No, sir; I did not. I could not agree with my mother. 
I had a step-brother, and he made an “ interference ” between me and 
my mother. 

Q. He is a little tot, is he not? A. Yes,sir. But he caused hard 
feeling. We never could agree. 

Q. That little bit of a fellow, do you mean? A. Yes, sir; that 
little bit of a fellow. 

Q. AVhat did you tell your mother about the money your grand¬ 
father had? A. On that occasion I never spoke of the money my 
grandfather had. 
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Q. On any other occasion? A. No, sir; on any other occasioE, 
either. 

Q. Your grandfather has promised you a house, has he not? A. 
No, sir; he has never promised me any. 

294 Q. Has he given you any ? A. No, sir; he has not given 
it to me. 

Q. Do you expect one ? A. No, sir; I do not. 

Q. He has never told you tliat he was going to give you one? A. 
No, sir. 

Q. Never did tell you that? A. I suppose he told me that at his 
death, if I did all right by him, he would give me a house; but 
never, coming right down to it, did he promise he would give it 
to me, 

Q. How often has he told you that? A. Not very often. He 
has told me, wlieu I was a j'oung child, if I would do right b}’’ 
him- 

Q. Have you all at home talked much about this case ? A. No; 
I do not talk about it. 

Q. Have you talked to your grandfather about this case? A. No, 
sir. 

Q. Never have spoken to him? A. I have spoken to him since 
he informed me that I was to be a witness. 

Q. Your grandfather informed you that you were to bo a witness 
in this case ? A. And so did Mr. Archer. 

295 Q. You say that you were present at the bedside of your 
grandmother the night before she died? A. Yes, sir. 

Q. And you were very careful to state in your examination-in¬ 
chief that the word “contract” was not used? A. The word con¬ 
tract was not used. 

Q. To whom did you tell that first? A. Tell what ? 

Q. That the word contract was not used? A. I told it when Mr. 
Archer asked me. 

Q. Did your grandfather ask you ? A. No, sir; he never men¬ 
tioned it. I never heard of a contract until I heard about this law 
suit. 

Q. Did your grandfather ever ask you about the fact whether or 
not the word “contract ” was ever used? A. I never heard the 
w'ord contract used. I never heard my grandfather speak an 3 ^thing 
of a contract. 

Q. So that, he never spoke to you about tliis case at all ? A. 
Nothing about a contract. 

Q. Do you not know that it is a fact that Mrs. Whalen moved 
into that house, 1322 4J street S. W., upon some understanding or 
agreement with your grandfather about nursing and caring for 
your grandmother? A. No, sir; I do not. 

Q. Did you ever hear your grandfather make any refer- 

296 ence to it, either before Mrs. Whalen moved into that house 
or after she moved there, and while she was living tliere, and 
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all the time they were ou good terms ? A. No, sir; I never heard 
anything about it. 

Q. Never? A. Never. 

Q. When did 3 'ou first hear of the arrangement or agreement? 
A. I never heard of any arrangement or agreement about that 
house. 

Q. When did you hear of Mrs. Whalen’s claim ? A. Just since 
this suit came up. 

Q. Never heard of the claim before ? A. Never heard of a claim 
or contract before. 

Q. Never talked it over with your mother ? A. No, sir. 

Q. Did you not tell your mother that you were awfully glad she 
was going to move next door and take care of your grandmother ? 
A. Not that I remember. 

Q. You do not deny that you said so? A. I was young, and, of 
course, like a child, I would like to have my mother near me. 

Q. When was it that you first heard about the fact that your 
grandfather had made a will ? A. 1 never heard that ray grand¬ 
father had made a will. 

297 Q. Was there not a talk in the house the day he made a 
will? A. I never heard he made a will. 

Q. Do you not remember some talk in the house about it ? A. 
Never heard any talk about a will. 

Q. Never? A. Never. 

Q. Do you not know that witnesses to the will of your grandfather 
•went upstairs in 1324 4^ street S. W., with your grandfather, and he 
executed the will there? A. I do not. 

Q. Never heard it said? A. I never heard anything about a will 
being made in our house. 

Q. At the time that Mrs. Whalen moved into 1322, where did Mrs. 
Skinner live? A. At the time that Mrs. Whalen moved into 1322 
she lived on McLain avenue. 

Q. Was it not Union street? A. No, sir; it was McLain avenue, 
as far as I can remember now. 

Q. Are you certain about that? A. Well, I am not positive of it; 
but I think she lived on McLain avenue. 

298 Q. How far from your house ? A. That is around the cor¬ 
ner, a short street. 

Q. How far is Union street from your house? A. A square and 
a half. 

Q. Was Mrs. Mary Bell at the bedside of your grandmother at 
the time the conversation occurred about which you have spoken ? 
A. What oonvensation ? 

Q Between your grandfather and grandmother, when your grand¬ 
mother was dying ? A. Mrs. Bell was in the house the day Mrs. 
Whalen refused to come in. 

Q. Did you understand my question? A. No, sir; I did not. 
The question was read, as follows : 

“ Was Mrs. Bell at the bedside of your grandmother at the time 
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the conversation occurred about which you have spoken * * * 

between j'our grandfather and grandmother, when your grand¬ 
mother was dying ? ” 

The Witness : Do you mean the night she died ? 

Mr. David : Yes. 

The Witness : Was Mrs. Bell present ? 

Mr. David: Yes. 

The Witness : Not, so far as I can remember. 

By Mr. David : 

Q. You saj*^ that your grandmother told your grandfather never 
to marry ? A. She asked him never to marr 3 ^ 

299 Q. And he said- A. Grandfather choked up with tears, 

and said, “ I’m most too old; I don’t think anyone would 

have me.” He didn’t promise that he would or would not. 

Q. Did your grandmother say anything to Mrs. Whalen—about 
nursing and caring for her by Mrs. Whalen—was anything at all 
said by Mrs. Cherry upon that subject? A. No, sir; not a word. 
She bid us all good-bye and told us we had a home. 

Q. Told Mrs. Whalen? A. Told Mrs. Whalen she had a home, 
and told all the rest of us. 

Q. Did she not say, “ Annie, you have been a good girl to me ? ” 
A. I do not remember; but I am positive that she did not say—I 
can bring to ray mind now that she did not say any of us had been 
good or bad. 

Re-direct examination. 

By Mr. Archer : 

Q. You said that your grandfather used to straighten up the house 
and serve you breakfast and supper ? A. Yes, sir. 

Q. During what time did he do that? A. That time Mrs. Cherry 
fell, in 1897, when she was not well—well, in fact whenever 

300 she had those spells and could not get up in the morning, he 
got up and got breakfast. 

0,. How about after 3 mur mother moved next door ? A. He still 
kept on doing it. 

Q,. When did .your grandmother fall? A. Fall in the yard? 

Q. Yes. What year was that? A. That was 1898 that she fell. 
Q. It was not in 1897 ? A. No. It was in 1897 that Mrs. Whalen 
moved. My grandmother fell in 1898. 

Q. Several times in 3 ’our answers you said something about Mrs, 
Cherry fulling in 1897. A. In 1898,1 mean. It was a mistake. 

Q. You said that .you had seen your mother holding the camphor 
bottle to your grandmother’s nose when she was in those spells ? 
A. Yes, sir. 

Q. When did you see your mother do that ? A. When I would 
call her during the night. 
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Q. Before the time your mother lived next door, did you ever see 
her do that ? A. I never sent for her. 

Q. Was she ever there that you know of when your grandmother 
had a spell? A. Before she moved next'door? 

Q. Yes. A. No, sir—never at night. 

301 By Mr. David : 

Q. She always had those spells at night? A. She usually had 
them iu the night time. 

By Mr. Akcher : 

Q. Where would your mother be when she was there in the even¬ 
ing, Jas you state? A. She would be sitting where my grand¬ 
mother and I were. 

Q. Would there be any difference, whether that was in the sum¬ 
mer or winter, as to where you would be sitting? A. Well, grand¬ 
mother in the summer time would sit out on the porch for a couple 
of liours, until grandfixther would go to work, and then she would 
come in. In the winter time she would be in the parlor. 

Q. What time would your grandfather go to work? A. At three 
or a little after. 

Q. What, if anything, did Mrs. Whalen say in your presence or 
to you, about I’etiring? A. She would come in probably and stay 
for ten minutes—run in, and then say, “ I am going home.” She 
would say, “ I am going to bed; you know Mark has to get up early 
iu the morning.” 

Q. Do you know whether it was the practice of your mother to 
retire around about eight o’clock? A. She had the practice 

302 of retiring around eight o’clock. 

Q. Who was it soopped speaking; your mother or you? 
A. Mrs. Whalen stopped speaking. 

Q. You did not stop? A. I have never been iu her way since 
then. 

Q. Now, on this occeasiou, the night before your grandmother 
died, you said that she did not say anything about a contract. Did 
she say anything about an agreement? A. No; she did not men¬ 
tion the words. 

Q. Do you know that Mrs. Whalen moved there in August, 1897 ? 
A. Well, the house was bought July 12,1897,1 think—I am most 
sure that it was. You serve a thirty days’ notice on a person, and 
if that was done, it was iu August. 

Q. But you do not know whether that was done? A. I am most 
positive that she moved in August. 

By Mr. David : 

Q. What did you say about that thirty days’ notice ? A. He did 
not serve any thirty days’ notice on h er. 






152 JOHN GHKIIKY BT AX. VS. JCLIZAXBTH ANN WHALEN. 

By Mr. Akcher : 

Q. Do you know whether she stayed there that long ? A. She did 

not stay thirty days; but until she got a house she stayed. 

303 Q. Do you know whether she stayed there thirty days? 

A. No, sir; I am not sure of that. 

* * I 

Recross-examination. 

By Mr. David : 

Q. Do you know the difference between a contract and an agree¬ 
ment? A. I do. 

Q. What is that difference? A. When you make a contract you 
are supposed to give it in writing. 

Mr. Archer: I object to that. In the first place, that is a matter 
of law, and the knowledge of this witness is not material. In the 
second place, the witness was not asked by me anything about her 
understanding of a contract, but whether she heard someone say 
anything about a contract. And it is an unnecessary consumption 
of time to inquire as to the witness’ knowledge of the meaning of a 
contract. 

(By Mr. David :) 

Q. Do you know' the difference? A. Yes. 

Q. What is the difference? A. If you make a contract with a 
person you are supposed to write it down and sign your name to it, 
but if you make an agreement it is word of mouth. That is my 
opinion. 

Q. Did your grandfather ever tell you he made an agree- 

304 raent with your mother ? A. No, sir. 

Q. You say lie never made a contract with her? A. No, 
sir. 

Mr. Archer : The witness said she never heard that he made it. 

Mr. David : I insist on the witness answering the question. 

Mr. Archer: I object to the counsel’s method of proceeding. The 
witness said she never heard her grandfather say anything about a 
contract. 

The Witness : I never heard him sav- 

Mr. David : The record will show what the witness said, and it 
is hardly proper for counsel for the defendant to I’ehearse to the wit¬ 
ness al this time what she said on the subject. 

Mr. Archer: I must protect the witness from intentional mis¬ 
statement of the testimony. 

By Mr. David : 

Q. As I understand you, you never heard your grandfather say 
that he made a contract with your mother? A. No, sir; I never 
heard of it. 
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Mr. David: I object. And I shall move to strike out all testi¬ 
mony based on hearsay evidence. 

By Mr. Akchbr : 

Q. How well was the manner in which your mother received the 
injuries known in the family ? A. I was told to be down very 
early- 

Mr. David: I object to what the witness was told. 

The Witness: I was down there when I heard my mother had 
fallen. They brought her in and laid her in the dining room, and 
she told me how it happened. Here is just what she told me—she 
described it to me exactly how she slipped and fell. 

Mr. David : I object to all that the witness has said and I shall 
move to strike it out. 

310 By Mr. Archer : 

Q. After that, what was the condition of your mother? A. 
Mamma was in bed, of course, the balance of that December, and 
two months in 1899, the following year. 

Q. Up to the time your mother went to bed, those three months 
as the result of that accident, what, if anything, was she able to do 
about the house? A. Before that? 

Q. Yes. A. She was able to do anything and everything, with 
the assistance of my father and his granddaughter. 

Q. What did she do? A. She assisted in all the washing—every¬ 
thing in her household work. Slie went to market and all. 

Q. Who nursed and cared for your mother up to the time she 
slipped in the yard ? A. If anyone was required, Mrs. Nolan wetit 
there—if she had those spells. Of course, when mamma had those 
attacks, and father was not at home, I had to go and help Mamie 
out. 

Q. Who is Mamie? A. The granddaughter. 

Q. All}'body else? A. Mrs. Nolan. 

A. Anybody else ? A. Mr. Cherry. 

311 Q. Anybody else? A. And sometimes Mrs. Whalen was 
called. 

Q. Where did Mrs. Whalen live at the time your mother had the 
accident? A. She lived at 1322. 

Q. Next door? A. Yes, sir; next door. 

Q. How long had she lived there ? A. She had lived there a little 
over a year. Mrs. Whalen moved in the summer of 1897. 

Q. liow often were you in the habit of going to your mother’s, up 
to the time of the accident in 1898 ? A. I guess I was there about 
every day. If I found that mamma was sick or needed assistance, 
I would go twice a day. 

Q. What would you do when you were there? A. If there was 
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anything to be done, I certainlj’^ would do it. I offered my as¬ 
sistance—asked if there was anything I could do for her. 

Q. Was anything to be done? A. Very little to be done. 

Q. How when your mother was in those spells? A. When she 
%vas in those spells, I rubbed her to start the circulation; rubbed 
her face with camphor, and let her inhale the camphor. 

Q. How long would it take usually to restore your mother ? 

312 A. Maybe she would come to in ten minutes; maybe it would 
take a little while longer. 

Q. After the spell was over, what was your mother’s condition ? 

A. She would be verv weak. 

Q. Plow long would she be confined to the bed, if at all ? A. If 
she would have an attack before day, in the morning she would be 
down to breakfast. If the attack occurred possibly as late as seven 
o’clock in the morning, she would probably lie in bed all day. 

Q. Did you ever know any housecleaning to be done in your 
mother’s house by anybody else, up to the time of the accident to 
her ? A. I was never present when anybody else did. 1 have been 
up there and seen the granddaughter washing the windows. But I 
was never there to a general housecleaning at all. 

Q. Who did the washing at your mother’s house during the whole 
period from the time of her illness up until her death ? A. Mr. 
Cherry and his grandchild. 

By Mr. David : 

Q. Were you present every day ? A. No; not eveiy day—no, 
sir; every washing day I was not present. 

Mr. David : I shall move to strike out the testimony of tlie wit¬ 
ness, on the ground that it is heai’say, and that she has testi- 

313 fied to matters and things related to her by members of the 
family. A great portion of the witness’ testimony relates to , 

hearsay evidence. -5 

By Mr. Archer : 

Q. Who did the cooking? A. Mr. Cherry and his daughter, and 
mamma assisted until she got the crutch; after that she did very 
little of any kind of cooking. 

Q. Could she do anything before she had to walk with a crutch ? 

A. Yes, sir. 

Q. According to your observation while jmu were there, how 
much time was Mr. Cherry in the habit of spending about the 
house ? A. All day long. 

Q. What time would he go to work? A. Four in the evening; 
sometimes half past four—between four and five o’clock.. 

Q. He went to his place of employment? A. Yes, sir—went in 
the evening. 

Mr. David: I object to counsel leading the witness. The last 
question was particularly leading. 
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Mr. Archer : The record will speak for itself. (To the witness:) 
Now, coming to the period after the accident. Are you sure the 
accident was in 1898? A. 1898 my mother fell—Christmas eve. 

Q. Coming to the period after that accident, what, if any- 

314 thing, was your mother able to do in the direction of taking 
care of her house ? A. Do you mean after the accident? 

Q. Yes. A. As I said, she was in bed the balance of the month 
of December and for two months of the following year. 

Q. How after that ? A. She was able to get out of bed and dress 
herself; come out of the room and go downstairs and upstairs and 
all around the house, and on the front porch, without assistance— 
just with the assistance of the crutch. 

Q. Your mother used a crutch? A. Yes,sir. 

Q. What work was she able to do? A. Anything she could do 
sitting down—washing dishes, repairing, sewing and the like. 

Q. Did you say she could wash dishes? A. She could wash 
them. 

Q. Did she wash them ? A. Yes, sir; different times I was there 
and witnessed it. 

Q. Before your mother fell, was anybody living in the house ? A. 
Do you mean 1324? 

Q. Yes. A. No, sir. 

Q. Who, if anyone, nursed and cared for your mother after 

315 1897 ? A. After 1897 ? 

Q. Yes. A. Well, my mother didn’t need any nurse, but 
her granddaughter and Mr. Cherry. 

Q. What would they do for her ? A. Everything that was re¬ 
quired. 

Q. AVhat was required? A. Sweeping, washing dishes, preparing 
her meals. If she was upstairs, to take her meals to her; fix the 
fires, sift the ashes, dust, and wait on her generally. But it was not 
necessary to wait on mamma; she could come downstairs and go 
upstairs, without assistance. 

Q. Was anybody in constant attendance upon her? A. Mr. 
Cherry and her granddaughter. 

Q. What do you understand by constant attendance on your 
mother ? 

Mr. David: I object to the question in that form, for the reason 
that the witness has already answered it, and she is intelligent 
enough to understand the words employed by counsel. 

Mr. Archer : The record will speak for itself. Will the examiner 
read the question ? 

The question was read as follows: 

“ What do you understand by constant attendance on your 
mother ? ” 

The Witness: Do you mean day and night? Is that what you 
gentlemen mean ? 
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316 Mr. Archer: You auswered the question. That is what 
you understand it to mean ? 

A. Yes ; that is what I understand it to mean—day and night 
attention. 

Q. Are you able to state whether during that period, from 1897 
until your mother’s death, she ever needed the constant attendance 
on her of anybody ? A. No, sir; she did not. Just so there was 
someone in the house with her. 

Q. At any time? A. From 1897 to her death ? Of course, during 
the last nineteen days she needed strict attention. 

Q,. How old was Miss Croenin at the time of your mother’s acci¬ 
dent ? A. Well, I do not know exactly. 

Q. In 1898? A. About thirteen years old, I judge. 

Q. What sort of child was she as to being able to do anything 
about the i)lace ? A. A ver}’ small homelike child—very intelligent 
about the house. 

Q. And if she was attentive, how attentive was she to household 
affairs? A. Very attentive indeed. For a child she would do any¬ 
thing in reason, with the exception of the hard washing. Of course, 
the child could not do that. But she could assist. She was a very 
womanlike child around the house. 

317 Q. Do you remember when Mrs. Whalen moved next door 
to your mother? A. Yes, sir. 

Q. What do you mean, that you remember the circumstance or 
the time? A. I don’t remember anything about the circumstance, 
but I remember the time—nothing about the circumstance. 

Q. You never knew under what circumstances Mrs. Whalen 
moved there ? A. No, sir. 

Q. After Mrs. Whalen moved there, was there any change in her 
attention to her mother from what it was before she moved there, so 
far as you know? A. Well, certainly. I think she was in and out 
oftener to see her mother. She was right convenient to her mother. 

Q. She was in and out oftener? A. Yes, sir; oftener. 

Q. What would Mrs. Whalen do when she was in your mother’s? 
A. I do not know. While I was present? 

Q. Were you ever present? A. Yes,sir; often. I have seen her 
sit there, and I have seen her hand mamma a drink of water, and I 
have seen her in conversation with mamma. 

318 Q. Was that as often after 1897 as before ? A. Yes, sir— 
oftener, I gue.ss. 

Q. Was Mrs. Whalen always there when you went in? A. Not 
always; no, sir. 

Q. On the occasion when you went there, what, if anything, was 
necessary to be done for your mother, and what, if anything, did you 
do for her? A. It was very seldom that there was anything neces¬ 
sary to be done for her. When she got out of bed, she was crip¬ 
pled. 

Q. What did you do for her? A. I would ask her if there was 
anything I could do, and I would do it just as she wished it to be 
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clone. The house always seemed to be in readiness, and there never 
seemed to be anything for anybody to do. 

Q. During the period from the time when your mother first had 
these spells of which you speak until her death, how much of that 
time was she confined to her bed, except during the three months 
after the accident? A. From 1893 until her death, how much of 
the time she was confined in bed ? 

Q. Yes. A. None at all; only the nineteen clays of her last ill¬ 
ness. She was not confined in bed any length of time. 

Q. Which nineteen days? A. The last nineteen days, after the 
accident I spoke of. 

319 Q. What was your mother’s condition during those nine¬ 
teen days? A. Mother was suffering—as the doctor said, she 

had symptoms of pneumonia. She had a dreadful cough and com¬ 
plained mostly of pains through her breast. She had a dreadful 
cough. 

Q. Those spells continued during all that time? A. Not at all. 
When she was taken, she was taken with a spell. 

Q. Then she went to bed? A. She was in bed, as usual, when 
the spell came on her. The first was a spell. 

Q. During those nineteen days, did 3 'our mother get out of bed at 
all? A. Yes, sir; she certainly did. We had very little assistance 
to offer mamma, if an}', only the last week of her life. The first 
week she was able to get in and out of the bed without any assist¬ 
ance whatever. 

Q. What had to be done during those nineteen days ? A. We 
had to give her medicine — along. But, of course, if she had to eat 
anything, we had to take it to her. We had to straighten the bed— 
do anything and everything for her during those nineteen days, 
except help her out of bed. Mamma was one of those persons who 
waited on herself. 

Q. Who waited on her during those nineteen days? A. We all 
assisted. I was back and forth day and night; Mr. Cherry 

320 was there and his grand daughter, and everybody was in 
constant attention. 

Q. Who, if anybody, sat up with her at night? A. I was there 
several nights. 

Q. Was Mrs. Whalen there at night? A. Mrs. Whalen was suf¬ 
fering from a cold and wo told her to go and lie down, and if mamma 
got worse we would call her. 

Q. Did you have any conversation witii Mrs. Whalen in reference 
to her mother, during those nineteen days? A. Did I have any 
conversation with Mrs. Whalen? 

Q. Yes—in reference to your mother being waited upon, or any¬ 
thing of that character? A. No; I think not. (After pause.) Did 
I have any conversation with Mrs. Whalen in reference to my 
mother ? 

Q. Yes. A. Oh, yes, sir. 

Q. Whatwasit? A. When mamma was notup the second of those 
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nineteen daysj (I had a husband with a doctor waiting on him ; he 
was on the point of death), I said to mamma, “I will go and fix my 
baby up.” Then I went back and tried mamma’s door, and it was 
locked, and I made up my mind that mama was better, and papa 
was lying down resting. I went to Mrs. Whalen’s, next door, and 
she wasisittinglin the dining room. I said to her, “ How is mamma?’ ’ 
She said, " She is no better;” and she said, “Are you coming 

321 up liere to make a fool of yourself waiting on your mother?” 
I said, “ I do not know what I will do; I have a husband 

who is at the point of death.” She said, “I will not do it; the old 
man has f)lenty of money, and he ought to get somebody to do it.” 
Q. AVhen was that ? A. The second of those nineteen days. 

Q. Where did you go? A. I came out, and Annie said, “ Susie, 
are you going in mamma’s ? ” I said, “ No; not now; I will come up 
later.” Those are the words I used. 

Q. Did you ever stay at 3 ’’our mother’s house at night, before the 
nineteen days of her last illness? A. Yes, sir; often. 

Q. If you were sent for? A. Yes; Mamie came after me— 
mamma’s granddaughter, Mrs. Cherry’s granddaughter, came 
for me. 

Q. Was there anj"^ special occasion for 3 'our being sent for then? 
A. Well, mamma had a spell; she had 'an attack. I was living on 
Union street, then. 

Q. Where was Mrs. Whalen living? A. On M street, 611. Mrs. 
Whalen refused to go. 

Bv Mr. David : 

Q. Are you speaking from your own knowledge? A. Yes, sir; 
my own knowledge. 

322 Q. Did you go for Mrs. Whalen ? A. No, sir; her daugh¬ 
ter did. The gentleman- 

Mr. David : I object to that. 

By Mr. Archer : 

Q. What were you going to say ? A. I was going to say that the 
gentleman had batter let me speak a little plainer. I do not think 
he understood me. 

Q. Did you ever hear your father say that he had agreed or con¬ 
tracted to give Mrs. Whalen a house for nursing her mother? A. I 
never heard my father speak of his property in any shape. 

Q. Did j^u hear that ? A. No, sir. 

Q. Were you present on the occasion of your mother’s death, 
when 3 mur father came home? A. Yes. 

Q. Who else was present? A. Mr. and Mrs. Connelly, Mr. and 
Mrs. Whalen, myself, Mr. Cherry and his granddaughter. There 
may have been others present, but I cannot call them to memory. 

Q. Which granddaughter do you mean ? A. I mean Mamie 
Croenin. 
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Q. Do you remember when your father came home that night? 
A. Yes, sir. 

Q. I want you to tell the court what took place at that 

323 time? A. Well, we saw mamma sinking, and we talked it 
over. We said we had better send for papa. He left orders 

in the house that when we saw a change in mamma, to telephone 
for him. His granddaughter had the telephone number and all. 
Who telephoned I do not know. But when Mr. Cherry came in the 
room somebod}' said, “ Here is Mr. Cherry ” to my mother. x\nd 
father came in and walked up to the side of the bed and sat down, 
and he said, “ Mary, what is the matter; what can I do for you ? ” 
They took hold of hands, and she said “Now, John, promise me that 
you won’t get married again, and that you won’t go to Ireland.” He 
said “ Mary, I am most too old a man to think about marrying 
and she said “ Now, John,”- 

Q. Did he say he would not marry ? A. He did not say. He 
said he was most too old a man. 

Q. What else did your mother say? A. She said “Now, John, 
dress Mamie in nice black—have a nice black hat for her with black 
ribbons on it;” and called Mamie, and she said, “Mamie, Mamie,” 
and I said," Mamie, your grandmother wants you.” Mamie walked 
up to the side of the bed to her grandmother, and she said, “ Mamie, 
be a good little girl; you have a good home;” and she called 
Annie, and said, “ Annie, you be a good girl; you have a home; ” 
and she called me, and said, “ Susie, you have a home.” 

324 Q. Did she at any time say to Mr. Cherry, “ John, be sure 
and give Annie the house you promised her,” or, “ Give her 

.the house because you promised her”? A. No, sir—not in my 
presence. 

Q. Did she say any words to that effect ? A. I never heard such 
a word. 

Q. Did your mother give him any directions or make any request 
to that effect on that occasion? A. No, sir. 

Q. Did she tell him to give each one of you a house, you and Mrs. 
Whalen and Mrs. Croenin ? 

Mr. David : I object to the leading form and character of that 
question. The proper way to interrogate the witness as to the sub¬ 
ject-matter referred to, I submit, is to inquire what the mother said, 
not whether she said so and so. 

Mr. Archer : The court will pass upon the question of law. 

The Witness : She called each one of us up and said just as I told 
you. She said to her granddaughter, “ Mamie, be a good girl; you 
have a home.” 

(By Mr. Archer :) 

Q. Do not repeat it. A. That is all she said. 

Q. She did not say anything of that sort to Mr. Cherry ? A. No, 
sir. 
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325 Q. On that occasion state how much of the conversation 
between Mr. and Mrs. Cheny you heard. A. That night, be¬ 
fore mamma died ? 

Q. Yes. A. I was present, gentlemen. 

Q. During the whole of it ? A. During the whole intercourse. 

Q. Now, I want to ask you whether during those last nineteen 
days, Mrs. Whalen waited upon and nursed your mother, if you 
know ? A. During the nineteen days. 

Q. Yes. A. She walked in and out and assisted tlie same as all 
of us. Wo all assisted, and the neighbors assisted also. 

Q. Was Mrs. Whalen ever sent for during those nineteen days? 
A. Yes, sir. 

Q. Did she come ? A. She refused to come. 

Q. Do you know what she said ? 

Mr. David: Speak from your knowledge, not what somebody else 
may have told you. 

Tlie Witness: I cannot speak that from my own knowledge; I 
simply know her granddaughter went for her, and she said — — 

326 Mr. David : I object to what the daughter said. 

(By Mr. Archer :■) 

Q. Was the granddaughter sent for Mrs. Whalen ? A. Mamie 
Croenin was sent for her mother. 

Q. Did Mrs. Whalen refuse to come ? A. She refused to come, 

Mr. David : It is veiy evident that what the witness said was told 
to her. It did not occur in her presence. 

(By Mr. Archer :) 

Q. State whether Mrs. Whalen came on that occasion ? A. No, 
sir. 

Q. Did you ever know your father to make a will? A. I know 
notliing about m\' father’s wills. X knew years ago, when he owned 
1324,—tlu’ough Mrs. Whalen I understood that he made a will. 

Q. Do you know who drew tiie will? A. I understood Mr. 
Hodges. 

Q. Who was Mr. Hodges? A. He was employed in one of the 
Government departments. 

Q. How long ago was it? A. This occurrence that I speak of 
about the will ? 

Q. Yes. A. It has been twelve or thirteen years. Tliat is the 
only will I know anything about. 

Q. Who drew the will ? A. Mr. Hodges. 

327 Q. Where is Mr. Hodges now ? A. He is in the insane 
asylum. 

Q. How long has he been there? A. Several years; the exact 
time I do not know. 

Q. Do you know whether he was there during the time Mrs. 
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Whalen moved to 1322 Four-and-ahalf street? A.. No, sir; I do not 
know positively. No, sir ; I do not. 

Q. Do you know whether he had been to the as^dum before that? 
A. No, sir; I cannot answer that. 

Q. Yon stated that jmu knew of tlie will through Mrs. Whalen? 
A. Yes, sir ; through Mrs. Whalen. 

Q. Tell the court how you knew it through Mrs. Whalen? A. 
Mrs. Whalen and I were in company one day, and she said, “Susie, 
are you awaro that papa has made a will ? ” E said, “ I do not know 
papa’s business;” and she said, “All he has, he has willed to 
Mamie,” and she said, “If papa were to die, would you break his 
will?” I said, “I would not.” She said she would. 

Q. What did she say? A. She said, “ I would.” I said, “You 
ought to be satisfied it was left to your own child.” 

Q. Wiiat have been your father’s relations with Mrs. Whalen 
since }'our mothei’’s death ? A. I do not know what 3 'ou mean. 

328 Q. In respect of being friendly or otherwise? A. Since 
mother’s death ? 

Q. Yes. A. Been very friendly. 

Q. How long during the whole period ? A. For most a year after 
mamma’s death. 

Q. Then what happened, if ^mu know? A. When papa made 
known to us that he was to be married, whj’’, of course, that is when 
the trouble started. 

Q. What took place, if you know ? A. Papa made it known to 
Mrs. AVhalen that she was to pay fifteen dollars rent, and she ob¬ 
jected. She refused to pay the rent. 

Q. Plow do you know that ? A. Mrs. Whalen told me so. 

Q. Where? A. In ray house. 

Q. When ? A. Somewhere about the ISth—from the 18th to the 
20th of March,—in and about that time. 

Q. Can you tell us all that occurred on that occasion ? A. It was 
on a Saturday noon that papa said he was to be married. It was in 
the evening toward dark that Mrs. Whalen came down to my 
house. 

329 Q. Who was with her? A. Nobody but herself and little 
child. She says, “Susie, what do you think of papa?” I 

said it makes no difference to me. She said, “Of course, it makes 
no difference to you; 3 'ou have not the fifteen dollars to pay.” I was 
in depths of trouble: I had just buried my husband, and father and 
his property’' was very little to me. 

Q. Was that all that took place? A. That is all that took place 
that evening. Early Sunday morning she came down again. Mr. 
Whalen paced the floor, and said I ought to be ashamed of my 
father; he had disgraced us. 

Mr. David : I object to this witness testifying to what Mr. Whalen 
may have said and done on the Sunday morning in question, on the 
ground that it is encumbering the record and tends in no way to con-; 
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tradict Mr. Whalen in regard to any testimony that he may liave 
given in behalf of the complainant. 

Mr. Archer : Go on. 

The Witness: Tliat is all that was said. Mr. Whalen said that 
I ought to be ashamed ; that my father was a disgrace to us. Mrs. 
Whalen came down that same Sunday morning about eight o’clock, 
and she was very indignant over father getting married, and making 
her pay fifteen dollars j’ent, and she said, “ Never mind, I will have 
him dischai’ged,” and I said, “Annie, I am older than you two peo¬ 
ple,”—I said, “Take my advice once in your life and keep 
quiet.” 

330 (Bjf Mr. Archer :) 

Q. Did she say what she was going to do about the house? A. 
She said she would not pay fifteen dollars rent; she was not able to 
pay it, and slie said she was going to turn papa out. I sai<l, “ Mamie, 
don’t do anytliing as harsh as that,” and I said, “ I don’t intend to 
join in this fuss.” 

Q. What, if anything, was said by her in i*eference to moving 
from the house? A. Nothing said at that meeting; it was on Sun¬ 
day niglit—the same Sunday night. 

Q. What Sunday night? A. The Sunday night Mr. and Mrs. 
Whalen came down to m_y house, and Mr. Whalen is the gentleman 
who spoke that night. Mrs. Whalen didn’t open her mouth. 

Q. Did she talk any ? A. She did not open her mouth. 

Q. What was said ? 

Mr. David : I object to all testimony relating to what Mr. Whalen 
said or did, and shall move to strike it out. 

The Witness : Mrs. Whalen—Mr. Whalen said, “ What are jmu 
going to do?” I said, “In regard to what?” He said, “In regard 
to moving,” and I said, “ I am not going to move at all.” He said, 
“ I am going to move southeast.” He said, “ You are not goint to 
move?” I said, “ No.” He said, “Your father said if you 

331 don’t pay eleven dollars I'ent he’ll put you out.” He said, 
“Ain’t your father crazy?” I said, “No.” He said, “He 

ought to be published in the newspapers; ” and I have not seen Mr. 
Whalen or had any intercourse with him since. 

(By Mr. Archer:) 

Q. AVho, if anybody, did your mother’s sewing for her during the 
period she was taken ill and until her death? A. Mrs. Whalen did 
her sewing. 

Q. How did she come to do the sewing? A. Well, mamma said 
to me, she said,-:- 

Mr. David : I object to anything the mother may have said out¬ 
side of the presence of the complainant. 
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The Witness : Mrs. Wlialen was not present. 

Mr. David ; I move to strike that out. 

(By Mr. Archer :) 

Q. What sewing did you know Mrs. Whalen to do? A. I have 
known her to make Mamie’s aprons. 

Q. Do you know whether she was paid for it? A. Mamma said 
so. If Mrs. Whalen did work for her, she was paid double. She 
would not work for her own child. 

Mr. David : I move to strike out anything that was said by the 
mother to this witness. 

* Mr. Archer : It is natural for counsel to object to the mother’s 
complaints. (To the witness:) Who were present when your mother 
died? Did you state? A. Yes, sir. 

332 Q. At what time did jmur mother die? A. At a quarter 
of three or three o’clock—between those hours. 

Q. In your testimony you intimated that there was some differ¬ 
ence between the condition of your motlier in the day time and her 
condition during the night time. Explain what that was—in re¬ 
gard to the spells, I mean. A. In the day time she rarely had 
them. Mamma would complain of a blindness. You would notice 
it. If she could go to a tab/ce or chair, or something, and hold her¬ 
self steady, it would pass over. She would be sitting on the front 
stoop, and we would go and take mamma a drink of water and it 
would pass over. That was the difference between the day and the 
night. In the night, of course, she was nervous, and there was 
twitching, a nervous spasm like. She would twitch from her head 
to her feet. 

Q. What was the first notice outsiders would receive of your 
mother having a spell? A. Mother would throw her head back 
and make a noise and roar. Mamie in the next room would jump 
out of bed, if papa was not in, and run to her assistance. The noise 
mamma would make would attrac/« anyone, if it was on their mind. 

Q. Where did your father live after your mother’s death ? A. He 
lived at 1322, with Mrs. Whalen. 

333 Q. For how long a time did he live there? A. Mamma 
died in April, 1900, and papa lived there until March, 

1901—the month of March. 

Q. Then where did he move? A. When Mrs. Whalen ordered 
him out- 

Mr. David : Were you present when Mrs. Whalen ordered him 
out? 

A. I was not present when she ordered him out. I have her 
own words. 

By Mr. Archer : 

Q. Mrs. Whalen said that she ordered him out? A. Yes, sir; she 
said that she was going to do it. 
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Q. Wliat happened ? A. That morning papa came down with 
his dirty clothes, and he said, “ Susie ”- 

Mr. David : I object to that and shall move to strike it out. 

The AVitness: He said, ‘’Susie, will jmu wash these; Annie has 
ordered me out; ” and I said, “ Yes.” He said, “ Let me stay here 
until Monday ; I do not want lo go looking for a place on Sunda}'; ” 
and the tears were running down his cheeks. He said, “Susie, a 
man who has run a house like I have, it is hard to board among 
strangers.” He said, “I think I can get with”— I think he 
said, “ McCann.” I do not know. I said, “ Papa, I have a room 
that nobody has occupied since my liusband’s death,” and I said, 
“ If you choose, 3 'ou can come witli me.” 

334 Mr. David : This is all taken subject to m}” objection. 

Mr. Archer : Yes, your objection applies to the whole 

thing. 

The Witness: M\' little bo}'was getting ready for school that 
morning, and papa said, “ Willie, will you help me down with my 
trunk?” And Willie lielpod him with the trunk. 

By Mr. Archer : 

0,. How long did your father live with you? A. That was the 
20 th of March, and he was married on tlie 29th of the following 
April. 

Q. Did Mrs. Whalen visit your house after that time? A. Never; 
no, sir—no, sir. 

Q. You stated that when }mur father came there you said tliat 
nobod}' had used that I'oom since your liusband’s death. Wlien did 
3 'our husband die? A. My husband died December 10,1900. 

Q. What was the nature of his illness? 

Mr. David : Tliat is objected to, as being utterly immaterial, and 
having no sort of relation to this case. 

B}' Mr. Archer: 

Q. What was the nature of 3 'our husband’s illness, as to its being 
long drawn out or otherwise ? A. My husband was sick for three 
years. 

335 Q. How long was your husband confined to the house dur¬ 
ing the period when your mother was ill ? A. When m}' 

mother was ill? He was in bed when my mother was taken and 
he got up and took a cane and went up and bid m 3 ' mother good¬ 
bye. 

Q. Did your husband die before or after your motlier’s death ? 
A. He died aftei’. There was eight mouths between their deaths. 

Q,. Who else sat up with your mother during those nineteen, 
days, beside yourself? A. Mrs. Connelly, Mrs. Bell; Mrs. Whalen, 
was in and out, and Mrs. Mack. 

Q. Did Mrs. Whalen sit up auj' night? A. Not all night. 
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Cross-examination. 

By Mr. David : 

Q. How old are you ? A. I am forty-three. 

Q. How old is your father, Mr. Cherry? A. My father is about 
seventy years old, to the best of my knowledge. He is not any 
older. 

Q. How old was your mother when she died? A. Mamma, I 
judge, was seventy-two at her death. 

Q. You ky she died in 1900? A. She]died April 19,1900. 

336 Q. She was older than your father? * A. She was older 

than my father; yes, sir. It was- 

Mr. Archer : You were going to say something. 

The Witness: It was always understood that mamma was older 
than papa. 

By Mr. Archer : 

Q. From whom? A. Mamma. She always said, “lam older 
than papa.” 

By Mr. David : 

Q. Where is your father employed? A. As park watchman be¬ 
tween Third and Sixth streets. 

Q. Plow long has he been employed there? A. Quite a number 
of years—■! do not know. 

Q. How many would you say; estimate it? A. Fifteen or sixteen 
years, to the best of my knowledge. I really do not know. 

Q. When did your father and mother inove to 1324 4 J street, 
S. W. ? A. Several years ago. 

Q. How many ? A. I cannot tell you. 

Q. How many years before the death of your mother? A. Years, 
gentlemen, years ; in 1324? 

Q. Yes. A. Why, years- 

337 Q. Was it ten years before her death? A. I should think 

so. I should think so, gentlemen. I have no dates, gentle¬ 
men, at all. I never- 

Q. Do 5 mu know when your father bought that house ? A. I 
know the occurrence of his buying the house ; I know of his buy¬ 
ing the property. 

Q. When did he buy that house? A. I do not know. 

Q. Did he buy it at the time he moved into it? A. Yes, sir; 
he bought it and moved into it, to the best of my belief and 
knowledge. 

Q. And that was ten years before your mother’s death ? A. I did 
not say ten years; I said I did not know. 

Q. Will you estimate it ? A. I cannot estimate it. 

Q. Was it as many as eight 3 ears? A. It was more than eight 
vears. 
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Q. Your father has always worked for a salary; has he not—never 
been a man of means? A. No, sir; certainly not. 

Q. Do you know what his salary as a watchman in the park has 
been ? A. I suppose fifty or sixty dollars or sixty-five dollars a 
month. I never asked my father what his wages were. That is 
what I suppose a park watchman gets. 

338 Q. Did your father ever tell you what wages he got ? A. 
No, sir; I never heard him say anything about his affairs. 

Q. What was the name of Mrs. Whalen’s first husband ? A. 
George Croenin. 

Q. Do you know when he died ? A. I knew at the time of his 
deatli; but the length of time he is dead, I do not know. I knew 
when he died ; that is certain. It was in the spring of the year. 
No ; it was in February, winter month of the year. 

Q. How old was Mamie, his daughter, when her father died ? A. 
Mamie, gentlemen, .she was not able to walk. I judge she was just 
pulling up to chairs. I know that my father carried her around to 
the funeral. She was not able to walk. I judge she was about four¬ 
teen or fifteen months old—I am judging. 

Q. So that Mrs. Whalen’s husband died about sixteen years ago ? 
A. I do not know. Thej' were married—George Croenin and 
Annie—January 15,1884. 

Q. And you say that her daughter was about fifteen or sixteen 
mouths old? A. I judge about fifteen or sixteen months old. She 
could not walk then. 

339 Q. If that is so, Mr. Croenin died in 1887 or 1888 ? A. He 
died in 1886. He died in the month of February. I know 

that; but the date he died, I do not know. Mamie was a very small 
child. 

Q. After Mr. Croenin’s death, where did Mrs. Croenin, now Mrs. 
Whalen, move? A. They were living, when her husband was 
taken sick, on 12th street, S. W. Her husband was moved to the 

hospital, and she moved clown- 

Q. Be good enough to answer the question. A, Before the hus¬ 
band’s death she moved next door to Mr. Cherry, and Mr. Cherry 
rented the house and paid the rent. 

Q. I did not ask you all that. A. I cannot get the things right. 
Her husband was living. 

Q. I asked you where Mrs. Whalen moved. A. She was living 
in an allej' in the rear of Sixth street. 

Q. I asked you where Mrs. Whalen moved after the death and 
burial of her husband ? A. Moved next door to ray father and 
mother. 

Q. Did they move into the same house? A. She moved into the 
same house with her father and mother after the death of her hus¬ 
band. 

Mr. David : If this witness were not so garrulous, I could get along 
better. 
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340 Mr. Auchek : I object to couasel commenting on the wit¬ 
ness. I submit that it is highly improper for counsel to take 

advantage of his privilege and the absence of the court to comment 
in such manner on the witness. Counsel ought to be reprimanded 
for it. 

Mr. David : It is hardly necessary for me to say that it was not 
with any want of deference to the witness. I asked to have the 
question answered, and the witness entered into a very.extended 
argument. 

Mr. Archer : I appeal to the record. 

By Mr. David : 

Q. What did Mrs. Whalen do when she moved to her father’s 
house ? A. She was a widow and she cleaned cars for the Penn¬ 
sylvania Railroad Company. 

Q. Do you know what salary she earned ? A. No, sir; I do 
not. 

Mr. Archer : All this testimony is objected to, on the ground 
that it is not responsive to the examination in chief. 

By Mr. David : 

Q. Do you know what Mrs. Whalen did with her money ? 

Mr. Archer : Same objection. 

The Witness : No, sir. 

(By Mr. David :) 

Q. Do you know that she gave her monthly earnings to 

341 her father? A. No, sir; I do not. 

Q. I have not finished my question. 

Mr. Archer : One moment. 

Mr. David (continuing): Did slie not give her monthly earn¬ 
ings to her father, to help her father purchase 1322 4J street? A. 
No, sir. 

Mr. Archer: I object to the testimony, on the ground that it is 
irresponsive to the examination-in-chief; and, on the further ground 
that as Mr. David has made the witness his own, he has no right to 
lead her. I object, also, on the ground that it is examination in 
chief for the complainant, if it has any relevancy whatever; and I 
submit that it has not. 

Bv Mr. David : 

«/ 

Q. Do you remember when the complainant married Mark T. 
Whalen? A. Yes, sir. 

Q. Will you state what year it was ? A. I do not know the 
year. 
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Q. Was it in 1891 ? A. I do not know what year it was or any¬ 
thing about it. 

Q. Was it about that time ? A. I do not know. 

Q. After her marriage to Mark T. Whalen, where did she move ? 

A. H street, southwest. 

342 Q. And her daugliter, Mamie remained witli Mr. Cherry ? 

A. With her grandparents. 

Q. I believe you said that your brother was killed b}' a railroad 
train, in 1893? A. Yes, sir; in 1893. 

Q. And on account of the shock, your mother became seriously 
ill? A. No, sir; she was not seriously ill. 

Q. I mean she was affected ? A. She was affected by the shock— 
nervous. 

Q. And that nervousness continued up to the time of her death? 
A. Off and on, at intervals, until the time of her death. 

Q. Now, I understood you to say, that between 1893 and 1897, 
3’'our mother’s physical condition got worse. I understood you to 
say that. A. No, sir; you did not. 

Q. Well, what is the fact? A. I saw veiy little change in mamma 
from 1893 to 1897. 

Q. Those spells would continue, at intervals, and she would have 
different doctors attending her? A. I saw very little change in 
her. 

Q. What was her physical condition in 1894, say? Was it better 
or worse? 

343 Mr. Archer : Than what ? 

Mr. David ; Than it was in 1893. 

The Witness: No, sir; she was no better. 

(By Mr. David :) 

Q. What was her condition in 1895? A. It just continued about 
the same until mamma had the fall in the vard—the accident. 

V 

Q. Do you remember when Mrs. Whalen moved in 1897 into this 
house 1322 47J street, southwest? A. Yes, sir; she moved in the 
summer months of 1897. 

Q. You know Mrs. Mary Connelly, do you not? A. Yes, sir. 

Q. You know Mrs. Kelley ? A. Who lives on 44 street, south¬ 
west ? 

Q. Yes—the one who has testified in this case. 

Mr. Archer: That is Miss Fairfax. Kelley is her husband’s 
name. She lived next door—the one who lived on 4J street. 

Mr. David : Maggie A. Kelley. 

The Witness : I know a lady, now Mrs. Kelley, who lived on 4| 
street. 

(By Mr. David :) 

Q. At the time Mrs. Whalen moved into number 1322 4|- street, 
where were you living ? A. I was living on Union street. 



JOHN CHERRY ET AL. VS. EIJZABBTH ANN WHALEN. 


]71 


344 Q. You remember the fact that jmur father bought 1322 

street from Detective Horn, do you not? A. I remember 
that occurrence; 3 ’’es, sir. 

Q. Prior to that purchase, .you also remember that Mrs. Nolan, 
the lady who nursed and cared for your mother, moved away fi’om 
that neighborhood ? A. I do not know anything about Mrs. Nolan. 

Q. You know that was the fact? A. No, sir. But 1 knew Mrs. 
Nolan was going to move from the neigliborhood, leave the neigh¬ 
borhood. I think }mu asked when she moved. 

Q. In reference to Mrs. Wlialen going into 1322 4J street, was it 
before or after Mrs. Nolan left the neighborhood ? A. You mean, 
did Mrs. Nolan move away after Mrs. Whalen moved ? 

Q. I asked jmu the question, whether it was before or after Mrs. 
Whalen moved that Mrs. Nolan moved ? A. I do not know. Just 
at that time I had a husband who was very low. I do not know. 
No, sir; I do not know. 

Q. Did you own that house in Union street where you lived? A. 
No, sir. 

Q. You were very much incensed, were you not, Mrs. Skin- 

345 ner, at your father buying that house for Mrs. Whalen ? A. 
No, sir; not at all. I never understood that it was bought 

for Mrs. Whalen. 

Q. Did you not go to see Mrs.Maiy Connell^^ and also Mrs. XCel- 
le}', whom I referred to, in tiie city of Washington, at the time Mrs. 
Whalen moved into the house, or subsequently to the time she 
moved into the house, say during the year 1897 or 1898, and say to 
Mrs. Mary Connelly that jmu thought jmur father ought to look 
after you first, because you had a sick husband, and you did not 
think he had the right to buy that house for Annie? A. I do not 
remember, gentlemen ; I do not remember. No. 

Q. Do you deny that you said that? A. I do not remember say¬ 
ing anything to that effect. 

Q. I asked jmu, do jmu deny that you said it? A. Yes, sir; I 
deny it. 

Q. You have no recollection of it? A. I have no recollection 
of it. 

Q. You may have said it and forgotten it? A. I have no recol¬ 
lection of it. 

Mr. Archer; The witness said that she denies having said that 
and now counsel wants to bring her back to the point of say- 

346 ing that she does not remember it. I submit that the wit¬ 
ness has answered that as fully as she can. 

The Witness : I will not deny it. 

(By Mr. David :) 

Q. You say that 3 mu do not deny it, and that you may have said 
it? A. I might have said it; but I do not remember it. 

Q. How long have 3 mu knowu Mrs. Mary Connelly ? A. For 
several years. 
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Q. For how long a time ? A. I say, off and on, nine or ten years; 
may be longer. Slie was back and forth visiting mainina, and back 
and forth visiting the family. 

Q. If Mrs. Connelly should say that you told her what I have 
asked you, it is correct? A. If Mrs. Connelly should say it to me, I 
will tell Mrs. Connelly—I will say that I do not remember saying 
any such thing to her. 

Q. Now, after Mrs. Whalen moved into 1322 street, you con¬ 
tinued to live in Union street ? A. I continued to live in Union 
street. 

Q. How far is that from 1322 Four-and-a-half street? A. Three 
blocks. 

Q. Take the year 1897. I believe you said your husband was 
sick then? A. Yes, sir. 

347 Q. Have you any children? A. Yes, sir; I have four 
children. 

Q. And their ages are? A. I have a son, a man, who will be 
twentj'-three this November; I have a daughter twenty; I have a 
son between fifteen and sixteen; and I have a little boy six 3'ears 
old; ye.s, sii’. 

Q. In 1897 your husband was confined to the I’oom most of the 
time; was he ? A. No, sir. 

Q. What was his condition ? A. He had been confined to his 
room for two months; but he was up and about, walking about with 
a cane. 

Q. What was the matter with him? A. He had a complication 
of diseases- 

Q. What months were these that your husband was confined to 
his room, during 1897? A. June and July, gentlemen—not the 
whole of the time; June and July were the mouths he was disabled 
from work. 

Q. You did not go to your mother often during that year? A. 
Yes, sir. 

Q. How often did you go? A. My child was born on the 11th of 
August, and when my child was one month old, T continued my 
trips down to my mother’s, frequentl}'. 

348 Q. How often? A. Well, I will say everj^ day after the 
baby was a month old. 

Q. What hours of the day did ^mugo? A. Sometimes in the 
morning, and sometimes in the evening. 

Q. By evening, do you mean night? A. No, sir. 

Q. Did you ever go at night? A. Yes, sir. 

Q. How frequently? A. Verj’’often at night. Summer months 
I went late in the evening, when the sun went down, with my baby 
in the carriage. 

Q. Why after sun down ? A. Because that is the time to carry 
the baby out—after the sun goes down. 

Q. Was that the reason you took the baby ? A. To give my 
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baby an airing, and to see my mother. We would be all sitting 
out on the porch having a friendly talk. 

Q. Did you ever see Mrs. Whalen there? A. Sitting out on the 
porch. 

Q. With whom V A. My mamma. But Mrs. Whalen would re¬ 
tire early. 

Q. I did not ask you that. You will have a chance to 

349 get that out. What time would you leave ? A. Some nights 
I would leave at nine o’clock; sometimes at half past nine; 

and sometimes at half past eight. If mamma- 

Q. Wait a minute. Did you see Mrs. Whalen retire early ? 
A. No, sir. I have seen her go in and lock her house up. She 
would say, “ I am going in early ; I liave to get up early.” 

Q.. How many times did you see Mrs. Whalen do that? A. Well 
a dozen times, gentlemen. 

Q. Whether she was called out of bed during the hours of the 
night, to look after her mother, you do not know, because you were 
not there? A. I was not there; no, sir. 

Q. Did they ever send for you at night when you lived down on 
Union street? A. Yes, sir. 

Q. How often ? A. Once. 

Q. When was that ? A. That was the night that Mrs. Whalen 
refused to go. But she was not living on 44 street. 

Q. When was this that she refused to go? A. She was living at 
511 M street. 

Q. How do you know Mrs. Whalen refused to go ? A. Her own 
daughter said so. 

350 Q. Did Mrs. Whalen tell you personally that she refused 
to go? A. No, sir. 

Mr. David: I shall move the court to strike out this testimony, 
for the manifest reason that it is predicated of hearsay evidence, and 
clearly not testimony according to the witness’ own statement. The 
witness says it is not her own personal knowledge. 

(To the witness:) Did Mrs. Whalen ever refuse to you person¬ 
ally to go and look after her mother, or refuse to do anything for 
her? A. The time I speak of. 

Q. When was that? A. The last nineteen days. 

Q. Was it during the first or last part of your mother’s illness? 
A. The first part of her illness. The first week Mrs. Whalen re¬ 
fused to me. 

Q. What did she say ? A. She said, “ Susie, are you coming down 
here and make a fool of yourself waiting on your mother.” I said, 
“ I do not know, I have a sick husband.” She said, “ The old man 
has plenty of money ; let him get somebody.” 

Q. You say that Mrs. Whalen was there as frequently as any of 
you ? A. Not as much as I was. 

351 Q. It was during the first part of your mother’s illness 
that this conversation which you just referred to occurred ? 

A. Yes, sir. 
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Q. During those niiieteeii days, did not Mrs. Whalen come over 
to the house and help her mother, care for her as much as anyone 
of them ? A. No, sir. 

Q. Was she not frequently there ? A. Yes, sir. 

Q. Every day'r A. Yes, sir; once during the day. 

Q. Not at any other time ? A. Yes, sir; during the night. 

Q. Your father did not employ a servant about the house during 
your motlier’s illness, did he? A. No, sir. 

Q. Take the period from 1897 to 1900. Who did the washing in 
the houso during that time ? A. My father did the washing. 

Q. AVhat time of the day did he do it? A. Early Monday morn¬ 
ings the clothes were on the line—before nine o’clock. If the daugh¬ 
ter was going to school, the wash would be on the line before the 
child went to school—if it was notraining. 

Q. Mamie Croenin was a girl how old, in 1897, say? A. I judge 
twelve years. 

352 Q. And she loft early in the morning, for school ? A. At 
half past eight or quarter to nine, for school. But the wash 

was always out before the child left for school. 

Q. And your father, you say, did all the wasliing and cooking 
and ironing? A. Yes, sir; and Mrs. Whalen ironed her daughter’s 
starched pieces. 

Q. What time did your father leave the house? A. To go to 
work ? 

Q. Yes. A. Between four and five o’clock. 

Q. AVhat time did he report for duty? A. I do not know his 
hours. 

Q. Did ho not go to work about six o’clock? A.. I do not know. 

Q. Did he not go before four? A. No, sir; he left between four 
and five, to go to work. I do not know what his hours were. 

Q. When he went out, who were there? A. The granddaughter. 
And Mrs. Whalen, possibly. I have been there hundreds of times. 

Q. Have you ever seen Mrs. Whalen there ? A. Yes, sir ; we 
have all been there. 

Q. What would Mrs. Whalen be doing? A. Generally,sitting 
down b}’ her mother. 

353 Q. Next to her mother? A. Sitting down talking. I 
have been there—we have all been there. 

Q. Mrs. AVlialen watched your mother pretty closely ? A. Not 
any closer than the rest of us. 

Q. But I say,she watched her pretty closely? A. Yes, sir. 

Q. Always trying to do something for her mother? A. Just as 
all of us. We all had a ready hand to do for our mother. 

Q. I understood you to say that your mother had these spells in 
the night time worse than in the day? A. She would always be 
taken when she was asleep. Sometimes it would be morning. 

Q. AVhat time would your mother go to bed? A. Always early. 

Q. What time ? A. I have been up to mamma’s house and she 
would want to go to bed at six o’clock. 
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Q. Your father left to go to work between four and five ? A. Be¬ 
tween four and five; yes, sir. 

Q. And left the little girl in the house? A. Yes, sir. 

Q. And Mrs. Whalen was next door? A. Yes, sir. 

354 Q. Within easy reach ? A. Yes, sir. 

Q. Could get her on a minute’s call ? A. Yes, sir. 

Q. Who (lid the housecleaning, twice a year, in 3 mur mother’s 
house? A. I do not know. I suppose Mr. Cherry and his grand¬ 
daughter. 

Q. I do not want what you suppose. Do you know ? A. No, 
sir; I do not know. 

Q. You were not there and 3 ^)U do not know anything about it ? 
A. No, sir. 

Q. What time did your fatlier go home from his work—about 
wluittime? A. I suppose he would get home—I have been sitting 
• up with mamma, and he has come in at four o’clock in the morn¬ 
ing. 

Q. Let me ask you: Do you or not know anything about the fact 
that during the winter of 1897 or 1898,—I suppose you might say 
the fall and winter of 1897—1898 and during 1899—in the night 
time, when your mother had spells and Mrs. Whalen had to come 
over there to look after her and all, when there was nobody in the 
I house but 3 'our mother, Mrs. Whalen and this little girl ? A. No, 
I, sir; I do not. 

i 355 Q. You are not prepared to say how often Mrs. Whalen 
i was over there to assist—help nurse your mother ? A. No, 

sir. 

Q. I believe you said you were some blocks away, on Union 
street ? A. In 1897 ? 

Q. Yes. A. Yes, sir. 

Q. You stated that you do not remember anything about the cir¬ 
cumstances of Mrs. Whalen moving into L322 4| street. What do 
you mean b 3 ' that? A. I mean that I do not know an 3 Hhing about 
why she nio-ed in there. I understand that my father was to buy 
the house and Mrs. Whalen was to move into it. 

Q. Wlio told you this? A. My father told me that he was going 
to buy Detective Horn’s property, and Annie was going to move 
next door to him. 

Q. Was that all he told you ? A. That is all he told me. 

Q. He did not sa 3 ’’ that Annie would be near her mother and 
could look after her ? A. No, sir. 

Q. He never said that? A. No, sir. 

Q. You say you do not remember that, or that he did not 
356 sav it ? A. I know he did not. 

Q. When did you hear that your father had made a will; 
what 3 'ear was it? A. I told you what I heard about the will. 
When he owned the house 1324, and that- 

Q. Let me see if I can refresh your memory about it ? A. No, 
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sir; you cannot, because I never heard an 3 'thing of a will. I cer¬ 
tainly never heard anything about my father’s will. 

Q. Do jmu not remember that after Mrs. Whalen moved into 1322 
street, sometime subsequently thereto, 3 '’our father made a will, 
in which be gave 1322 street, southwest, to Mrs. Whalen, the 
complainant in this case? A. No, sir. 

Q. You never heard that? A. Never heard it. 

Q. Your father never told 3 mu that ? A. No, sir. 

Q. When was it tliat he made this will 3 'ou spoke of? A. This 
will I spoke of must have been made when he bought 1324. He 
willed it to his granddaughter, the only one he owned at that 
time. 

Q. Your father has given 3 'ou a house, has he not? A. Yes, sir; 
he has willed me a house. 

357 Q. Which house is that? A. 305 McLain avenue. 

Q. How long has it been since 3 mu have spoken to your 
sister, Mrs. Wlialen ? A. I have not anaything against Mrs. Whalen 
at all—no harsh feelings or an 3 'thing. 

Q. Do 3 ’ou understand my question? A. Yes,sir. Mrs. Whalen 
and I liave not been in speaking distance until we met here the 
other day. 

Q. How long has it been since 3 ’ou have spoken to her? A. Just 
when this occurrence happened—when 103 ' father was going to be 
married. 

Mr. Archer: I submit that the witness has not said that she 
stopped speaking to Mrs. Whalen. 

The Witness: I have not. 

(B 3 ' Mr. David :) 

Q. How many 3 'ears has it been since you have spoken to 3 mur 
sister, Mrs. Whalen ? 

Mr. Archer : I submit that the witness has not said that she did 
not speak to Mrs. Whalen. 

Mr. David: Just answer the question. 

The Witness: In March of 1901. 

(By Mr. David :) 

Q. Since March, 1901, 3 mu have not spoken to your sister? 

Mr. Archer: I insist that the witness has not said that. Coun¬ 
sel has put into the mouth of the witness something that she has not 
said. 

358 Mr. David : I am under the impression that this witness 
has testified that she and her sister are not on speaking 

terms. 

(To the witness:) Aid I correct? A. I am on speaking terms 
with my sister; but she will not speak. 

Q. You do not speak ? A. My sister will not speak to me. 
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Q. You do not speak ? A. No, sir. 

Q. Did your father have any conversation with you, before he 
got married, with reference to trying to raise the rent on Mrs. 
Whalen ? A. No, sir. 

Q. Did your father ever have any talk with you, after his mar¬ 
riage, about having wanted to raise the rent on Mrs. Whalen? A. 
The time that he gave Mrs. Whalen notice, he said, “I have raised 
the rent to $16.00, and Annie refused to pay it.” 

Q. Do you remember when he served the notice on her to move 
out of the house? A. No, sir; I do not. 

Q. You remember about the year and time, do you not? A. No, 
sir; I do not remember just exactly'. 

Q. How long after your mother’s death was it? A. It was most 
a year. 

359 Q. Was it over a year? I do not ask you to be exact? A. 
About a year. 

Q. When did your father buy for you the house on McLain 
avenue ? A. After his marriage to this Mrs. Cherry. 

Q. And prior to that time you and your father had not been on very 
friendly terms, had you ? A. Always with the exception of one 
small occurrence. 

Q. What was that? A. Tliat was just before my husband died, 
a couple of weeks, possibly it was a month. 

Q. What was the occasion of that? A. I will state it, gentlemen. 
Father called down to my house, 305 McLain avenue. 1 had a little 
baby going around the floor. He went out in the closet and found 
a little doll or baby; he said, “ Susie, 3 mur closet will be closed up, 
and if it is you will have to pay for it.” I said, “All riglit; ” 
and he went next door and told the next door neighbor—he said 
Susie’s closet will be closed up.” Papa came down the next day, 
and I said, “ Papa, don’t talk of my affairs to the neighbors.” 
He said, “ Susie, I have not talked with your neighbors.” That was 
a little jealousy between m 3 ' father and me. 

Q. How many years ago was that-^how long after 3 'our 

360 mother’s death was it? A. 1900. 

Q. The same year your mother died ? A. The same 3 'ear 
my mother died. It was a short time after my husband’s death. 
Both died in the one year. 

Q. How long after your father bought this property? A. He 
bought this property after marrying this wife. 

Q. You did not fall out with your father because he bought this 
house for Mrs. Whalen ? A. No, sir; no, sir. 

Q. You did not feel jealous about that? A. No, sir. 

Q. You thought that was all right? A. I was perfectly satisfied. 

Q. How did Mr. Cherry treat his wife, your mother? A. Treated 
her good, so far as I know. He was a good dutiful husband to her— 
provided for her. 

Q. Do you remember the time that you brought a bowl of beef 
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broth to your mother? A. Yes, sir; I remember that occurrence; 
yes, sir. 

Q. What did your father say on that occasion? 

361 Mr. Archer : I object to all this as immaterial and a use 
less consumption of time. 

The Witness: I made a bowl of broth and brought it up to- 
raarama, and I said, “Mamma, will you have some of this? ” She 
refused. I insisted on her taking it. I was feeding her with a 
spoon. Papa said, “You’re too late with that beef broth; your 
mamma is about gone.” He said, “ You’re too late bringing up your 
beef broth." 

Q. At the time you are talking about, what remark did your 
father make, do you remember that? A. About the beef bi’oth? 

Q. Yes. A. He said, “ You’r- too late witli your beef tea; your 
mother is about gone—you’r- too late with your beef broth.” 

Q. Did not your father say that he would kick you and the beef 
broth downstairs; that you brought it there for the purpose of ])ro- 
longing the life of your mother ? A. No, sir. 

Q. Do you know what your father did in reference to arranging 
for the funeral for your mother before she died? A. No, sir. 

Q. Did he say anything about that? A. I do not remember any¬ 
thing about that. 1 never heard anything about it. 

362 Q. Did you not say to Mrs. Connelly that you thouglit your 
father was trying to buiy your mother alive? A. No, sir. 

Q. You never made that remark to her? A. No, sir. 

Mr. Archer: I object to all this testimony as irrelevant and not 
proper cross-examination. If it is for the purpose of contradiction, 
counsel is bound by the witness’ answers. 

Mr. David: I ask this for the purpose of contradicting the wit¬ 
ness. 

(To witness:) You said in answer to Mr. Archer’s question 
that you regarded frequent, constant care, as meaning attention on 
someone day and night, did you? A. That is what I said it means. 
I said I thought it was constant care and attention on one by day and 
night. That is what I understand it to mean. 

Q. If Mrs. Whalen was at the house of your mother at an}' hour 
of the night that she might be called there, would you regard that 
as constant care ? 

Mr. Archer: That is objected to, as asking for the opinion of the 
witness, and opinions are not evidence. 

The Witness: If she was tliere to be I’eady whenever called, I 
would call that constant cai'e and attention. But I regard constant 
care and attention, day and night at the bedside. 

(By Mr. David :) 

Q. Between 1897 and 1900, so that someone was in the 
house with your mother, it was all right ? A. Someone; yes 
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sir—someone who, when mamma made an outcry, would jump to 
her assistance. Yes, sir. 

Q. Was not your father in the habit of coming home and going 
to bed about one o’clock during the day ? A. He would lie down 
and take a little nap in the afternoon. He has been tliere many a 
time with Mamie and advised her. 

Q. At that time Mamie was at school? A. Until three o’clock; 
yes, sir. 

Q. Was Mrs. Whalen thei’e? A. Yes, sir—in and out. She came 
in socially and spent fifteen minutes, and walked out. 

Q. Watching your mother, was she not? A. There in company 
with her. 


Re-direct examination. 

By Mr. Ahoher : 

Q. Where would Mr. Cherry lie on those occasions ? A. On a 
lounge, sometimes, and sometimes over in the middle of the bed. 

Q. Where would your mother be ? A. Downstairs in the parlor 
or out on the front step, or going about the lower part of tbe 
house. 

364 Q. When did you say this beef broth incident occurred ? 
A. It occurred during the last nineteen days of mamma’s ill¬ 
ness—the first week, I think. 

Q. What was your father’s manner when he mentioned that to 
you? A. Very pleasant, indeed. 

Q. It was not reproachful ? A. No, sir. 

Q. Mr. David, characteristically, asked you about your father’s 
buying that house for you. I want to ask 3 mu when you got the 
house from your father ? A. After he was married to this Mrs. 
Cheny, his present wife. 

Q. In reference to the time this suit was brought, which was in 
July, when was it given to you—liow soon after? Do you remem¬ 
ber what month he got it? A. In Ma^'. 

Q. Of what year? A. My father was married in 1901, on the 29th 
of April; I go.t the house sometime about the middle of May of the 
same year. 

Q. Before that time, before you got the house, who owned it ? A. 
Before my father purchased it ? 

Q. No; before 3 'ou got it ? A. Who owned it before I got it ? 

Q. Yes. A. John Cherry. 

365 Q. And how long had Mr. Cherry owned it when he gave 
it to you? A. About three years. I am living there four 

years. 

Q. What, if anything, did you give him for the house ? Q. When 
it was mine ? 

Q. Yes. A. When papa first bought it I paid him ten dollars 
rent. He said to me one day, “Susie, you have a sick husband; I 
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will reduce your rent to eight dollars; ” and up to the time of my 
ownership of the house I paid him eight dollars rent for it. 

Q. Did you give him anything for it when you got it ? A. When 
he deeded the house, I paid him five dollars and paid for the record¬ 
ing. 

Q. What sort of house is it ? A. A six room house; no modern 
improvements there—water in the kitchen. 

Q. Where is it, you say ? A. No. 305 McLain avenue. 

Q. How does it compare with these houses on Four-and-a-half 
street ? A. It is nothing in comparison with those—no modern im¬ 
provements at all. 

366 Q. How much is it worth? A. I understood father to say 
that he purchased it for fourteen hundred dollars or fifteen 

hundred dollars. 

Q. You were, asked about speaking to Mrs. Whalen. When was 
the last time you and Mrs. Whalen had a conversation together? 
A. That Sunday morning in March, or the Sunday night, rather, 
that we have already spoken of. 

Q. At j'our house? A. At my house, 305 McLain avenue. 

Q. Where did Mrs. Nolan live, the lady who has been referred to, 
when she was a neighbor of your father and mother? A. She lived 
next door, 1322; next door to Detective Horn’s house. 

Q,. You say Mrs. Whalen moved into the same house with Mr. 
Cherry after her husband’s death? A. Yes; after his death and 
burial she moved in with my father. 

Q. Where is that house? A. It is in the alley between 6th and 
streets. 

Q. Do you know the name of the alley ? A. In those days it was 
called Clark’s alley. 

Q. Do you know how long your father lived there? A. No, sir. 
Q. Who were the physicians who attended your mother? 

367 • A. This Doctor AVinter took charge of her case, and the 

doctors in the Columbia hospital. I went with her on various 
occasions. 

Q. I neglected to ask you whether your mother had any paraly¬ 
sis? A. No, sir. 


Re-cross examination. 

By Mr. David ; 

Q,. Was not your mother stricken with paralysis prior to her 
death ? A. No, sir. 

Q. Never suffered aii}'^ stroke of paralysis? A. No, sir. 

Q. AVhen was it that she had this crutch that you spoke of? A. 
That was when she fell in the yard on Christmas eve of 1898, and 
dislocated her left hip. 

Q. Who attended her when she dislocated her hip? A. Doctor 
Winter. 
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Q. How long was your mother in bed ? A. In bed two months 
and a half. 

Q. Who nursed and cared for your mother during this illness? 
A. I was there and rubbed her; attended to her. 

368 Q. Was Mrs. Whalen there? A. Mrs. Whalen was in the 
house. 

Q. Did she rub your mother, too; do as you did ? A. Not when 
I was present. 


Re-redirect examination. 

By Mr. Archer : 

Q. I also neglected to ask you who, if anybody, washed the cloth 
iug of your mother after her death? A. My father, Mr. Cherry. 

Q. Did anybody assist him? A. His granddaughter. 

Q. Anybody else ? A. I do not guess there was anybody else. 

Q. Did you? A. No, sir; not after my mothers death. 


Re-recross-examination. 


By Mr. David : 

Q. Were you present when the clothing was washed? A. No, 
sir. 

Q. They told you that they washed it? A. Told me that they 
washed it. 

Mr. David : I shall move to strike out the answers of the witness 
to the question of Mr. Archer, not only on the ground that the testi¬ 
mony is immaterial and utterly irrevelant; but on the further 
ground that it is hearsay testimony, so far as this witness is con¬ 
cerned. 

SUSAN MARY SKINNER. 


Sworn to and subscribed before me this 38th day of August, 
A. D., 1903. 


R. S. BOSWELL, Examiner. 


369 Kate Mack, a witness on behalf of the defendants, hav¬ 
ing been first duly sworn, testified as follows: 

Bv Mr. Archer : 

Q. State your name and residence? A. Kate Mack. I live at 
1352 street, S. W. 

Q. On which side of the street is that? A. Going to the arse¬ 
nal I am on the left-hand-side. 

Q. The west side of the street? A. Yels, sir. 

Q. With reference to Mr. Cherry’s house, are you on the same 
side of the street? A. I am on the same side of the street. 
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Q. How far from him? A. The third door from 0 street, near 
the car-house. 

Q. How long have you lived there? A. I am out of the arsenal 
—I was there nearly twelve years in Mr. Prout’s house, 1350—next 
door—and we are two years in this house. 

Q. How long have you knpwn Mr. and Mrs. Cherry? A. I’have 
known them ever since they moved on 4|- street; never eMove. 

Q. Were you in the habit of visiting their house? A. Ho, sir ; I 
was not. 

369| _ Q. Do you remember Mrs. Cherry’s last illness? A. Yes, 

sir. 

Q. Do you remember when Mrs. Whalen moved on street? 
A. No, I do not remember her moving there; but I do remember 
her living on H street—I know of her living on H street. 

Q. I do not mean the exact date of Mrs. Whalen’s moving there, 
but the circumstance of her moving there. A. I do not remember 
the circumstance. I do not remember her moving at all. 

Q. Have you ever been to Mrs. Cherry’s house? A. Yes, sir. 

Q. What was the occasion of your going there? A. Well, the 
fiist time I ever was in Mrs. Cherry’s house, Mrs. Cherry had had 
one of her spells, and she was sitting at the window, and I was go¬ 
ing to the store, and I went and asked her how she was. She was 
at the window. She invited me in. I went inside. Mr. Cherry 
had been doing some painting, and fixing, and they were showing 
me it. They brought me out into ’the yard and showed me how 
everything was. And that day he had been washing, and so Mrs. 
Cherry wanted to show me what a nice batch of clothes her hus¬ 
band could put out. 

Q. How long was that before Mrs. Cherry’s death? A. Quite 
awhile before her death. 

Q. Can you say the time? A. No, sir. 

370 Q. Do you remember where Mrs. Whalen was? A. She 
was next door. And she could remember seeing me. 

Q. When was the next time you were there? A. The next time 

I was in the house was on Sunda 3 L He came down to my house. 

It was getting dusk, and I was feeling ver}^ bad. My daughters 

were .sitting inside. I had four daughters, and they had company. 

He asked my daughter to go and sit with his wife while he was on 

dutv. 

%/ 

Q. Just tell what Mr. Clierry did when he came down to your 
house? A. That was one time. Pie came again on Sundaj', and 
asked for the girls to go and sit with Mrs. Cherry. They were in¬ 
side the pallor, and they had company. He said “ I have to go to 
work, and I would like to leave somebody thei’e until I come back.” 

Q. What did you do? A. I went to his house. 

Q. Did you sta}’ until he came home? A. Yes, sir ; he said that 
Mrs. Skinner was sick and her child was sick. While I was there 
Mrs. Whalen came in and went right out again. I do not know 
how many minutes she was in there. 
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371 Q. How long did you stay? A. Until he came oflP duty— 
until ten or eleven o’clock; I do not know which. 

Q. What time was it that he came to your house? A. It was 
going on six o’clock in the evening. He said he was to go on duty 
I was sitting right at the door. 

Q. Where was Mrs. Whalen living then ? A. Next door to Mr. 
Cherry. 

Q. Are you able to say how long that was before Mrs. Cherry’s 
death ? A. It was not very long before her death, because at the 
time of her death I was taken worse. I have bronchial asthma, and 
the spells were getting worse. Between that time and her death, I 
got worse. I had Dr. Holden attending me. 

Q. Do you know how long it was before Mrs. Cherry’s death that 
Mr. Clierry came to vour house—whether it was a month or two 
months ? A. It was two weeLs. I could not possible say. 

Q. Can you estimate it? You say about two weeks before Mrs. 
Cherrv’s death ? A. Yes ; because wlien she was buried that morn- 
ing, I moved a chair to the window and put a shawl around my 
shoulders, and looked at Mrs. Cherry’s funeral. I never saw her 
any more after that Sunday night. 

372 Q. How often had you seen Mrs. Cherry before that ? A. 
I used to see her when I was going to the store. More or less, 

I would see her. If I sat outside on her porch, she would be at the 
window. 

Q. Where was Mrs. Whalen ? A. Next door. I would see Mrs. 
Whalen. She would be sweeping the steps, doing some cleaning 
around. 

Q. How many times did you stay with Mrs. Cherry ? A. Just 
one time. My daughter first and I was next. 

Q. What did you have to do for Mrs. Cherry at that time? A. 
Not a thing. She was able to get out of bed, and she got out of bed 
and talked with me—sat up in bed and talked. I had not to do a 
thing. Just sat there and waited until Mr. Cherry came home. 

Q. Did Mrs. Cherry walk? A. No; she just got out of bed to— 
vou know what I mean. 

Q. She did not walk ? A. She just got out of bed to- 

Q. Sh 9 did not go far ? A. No, sir; just to stoop—got out of bed. 
Q. Did she use anything at that time in order to walk—anything 
to assist her in walking? A. She did not do anything of that kind, 
Q. Ido not mean on that night; but at any time you 

373 would see her? A. I do not know. That is all I saw of her 
that night. The last time I saw her before that, she was 

sitting out with her crutch. I stood at the fence, 

Q. She had a crutch? A. Yes, sir. And I was asking her how 
she was, and at time she was taken sicker, and I did not see her any 
more after that; after that night, she died. 

Q. On that evening, did Mrs. Cherry say anything to you about 
property ? A. Never said a thing about property. The conversa¬ 
tion I can tell you as it occurred at that time. 
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Q. Did it relate to property ? A. No, sir; only that this lady, 
Mrs. Skinner, was sick and had a sick husband. She was afraid 
that she would get down sick. 

Q. Have 3 '^ou any objections to telling me what she said about this 
lady being sick ? 

Mr. David : I object to counsel going fully into the conversation 
between the decedent and this witness, for the reason that it is ut¬ 
terly immaterial and hearsay testimony, and does not in any manner 
relate to the issue here. 

By Mr. Archer : 

Q. What do you mean ? Tell us what illness Mrs. Skinner was 
expected to have at that time? A. I do not know. Mrs. Skinner 
with her baby, and some remark about her children; was go- 
374 ing home. But Mrs. Whalen went home before she did. 
Then the grandmother told the little girl to go to bed. 

Mr. David : I make the same objection. 


Cross-examination. 

By Mr. David: 

Q,. This is the first time you ever went to the house of Mr. Cherry ? 
A. Which? 

Q. The time you have been speaking of? A. The time of ray 
sitting up with her? 

Q. Yes. A. No, sir; I was in tliere twice before that. 

Q. All together, you were in that house on three different oc¬ 
casions? A. Yes. I often sat with her. I could not tell vou how 
many times I have stood in front with her. 

By Mr. Archer : 

Q. fn the front room? A. On the front porch I have sat with 
her. But to go inside of the house, only what I have told you. 

By Mr. David : 

Q. Y'ou lived in that neighborhood, you say ? A. Yes, sir; I 
lived about a square away. 

Q. And Mrs. Cherrj', tlie deceased, was a friend of yours ? A. 
Y'es, sir. 

375 Q. And whenever you passed the house, if you felt like it, 
you stepped in ? A. Not lu the house. 

Q. On the steps or the porch ? A. Yes, sir. 

Q. And you went in and talked with Mrs. Cherry a few minutes, 
and then you came out? A. I didn’t go in. 

Q. You asked her how she was? A. Yes, sir. 

Q. liow man 3 ' times do you suppose you did that ? A. I could 
not tell you. Eveiy time I had occasion to go to the store. I had 
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to pass her door to go to the store where I dealt, and 1 would not 
pass while she would be out there that I would not stop. 

Q. Did you see Mrs. Whalen ? A. I have seen her standing and 
talking with her mother—in conversation. 

Q. How many times have you seen Mrs. Whalen with her mother, 
watching over her, looking after her, sitting next to her? A. I have 
not seen that. 

Q. You have not seen Mrs. Whalen sitting on the steps next to 
her mother? A. Yes, sir; I have seen that. 

376 Q. How many times? A. Quite a good many. I liave 
seen her with her mother. 

Q. On this occasion that you referred to, who sent you to the 
house? A. Mr. Cherry sent for me—brought me. 

Q. When was that? A. A Sunday evening. If it was not six 
o’clock, it was very near it. He was in a hurry to go on duty. 

Q. How long had his wife been ill then—I mean Mrs. Cherry’s 
last illness? A. That I could not tell you. I do not know. 

Q. How long prior to her death was it that you went there? A. 
It might have been two weeks. I was sick; the night he came I 
was complaining. 

Q. When you went to the house whom did you see? A. When 
I went upstairs—Mr. Cherry brought me up. I said, “ When shall 
I come,” and he said, “ Right awa}'.” I went off and told m}'^ girls 
where I was going, and when I was brought up into the room, no¬ 
body was there but Mrs. Skinner, and after awhile Mrs. Whalen 
came in. 

Q. Who else was in the house? A. And that little grandchild. 

Q. How long did you stay ? A. Until Mr. Cherry came off duty— 
until eleven or twelve o’clock. 

377 Q. What did Mrs. Whalen say on that occasion? A. I could 
not tell vou. 

Q. Let me ask you if it is not a fact that at the time you referred 
to, when you were going to the house to stay until Mr. Cherry came 
home, that it was in the j^ear 1894, when Mrs. Whalen’s little boy, 
Johnnie, was a baby? A. No ; he was a good size boj^; he was not 
any baby. 

Q. Are you prepared to state positively that at the time'you went 
there, it was the occasion of Mrs. Cherry’s fatal illness? A. Yes, 
sir; she died shortly after that. That I could take an oath to any¬ 
where, because I could not forget it. 

Q. Did Mrs. Whalen come back into the house? A. No, sir. If 
she did, it was after I left. 

Q. At what time did you leave ? A. I do not know whether it 
was eleven or twelve o’clock ; whenever Mr. Cherry came off duty. 
I was pretty sick at the time. I was glad to have Mr. Cherry come 
home. I was so sick at the time, that his wife had him leave me at 
the door. 

Q. You have been talkiugaboutthiscase, have you not ? A. No, 
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sir. I will tell you one conversation. I understand what Mrs. Wha¬ 
len is saying to you. 

378 Q. Did you hear what Mrs. Whalen said to me ? A. She 
told you to ask me something about Mrs. Kelley. I have good 

hearing. 

Q. Go ahead. A. I did not wish, Mr. Lawyer, to have anything 
to do with this case ; I did not wish to be called. I always want to 
live right. I am sixty-four years old. I want to tell you how I 
came, and all about it. I do not understand the law business; but 
I lieard her—I was sitting on my steps one evening, and Mrs. Con¬ 
nelly was visiting on 0 street. I do not know whom she was visit¬ 
ing, Yes, I do. Tt was a widow, Mrs. Dooley. She said," I under¬ 
stand that old Cherry is going to have you up as a witness.” 

Q. Who asked you that? A. Mrs. Connelly. I said, “Yes; he 
is.” She said, “ VVIiat do you know about it? ” I said, “ One night 
I sat up with Mrs. Cheriy, not only me, but Maggie, who was my 
oldest daughter. She sat up with her.” 

Q. Where was Mrs. Skinner the night 3 mustayed there? A. She 
went home sick. That was the night Mr. Cheriy came for me. 

Q. Where was Mrs. Whalen; what did she sa}" ? A. I do not re¬ 
member her saying anything. I do not remember her speaking to 
Mrs. Cherry. She might have given me the time of the evening; 
or something like that; but I do not remember it. 

379 Ee-direct examination. 

B}' Mr, Archer : 

Q. Mr. David asked \’ou about Mrs. Whalen sitting next to Mrs. 
Cheriy. Am I to understand you as adopting his word on that sub¬ 
ject? A. Sitting next to Mrs. Cherry, sitting on the porch? 

Q. Yes. A, I have seen Mrs. Cherry sitting on one side—I will 
tell you how it is situated: it was a porch or a kind of stoop with a 
piece around there, and Mrs. Cherry was sitting on the bench, just 
on the edge like that (illustrating). It was a wooden affair then. 
Since then, they have an iron fence there, and she would be sitting 
with her back against that. 

Q, Who would ? A. Mrs. Cherry—leaning on her crutch, and 
she sat fronting us. 

Q. Who sat fronting you? A. Mi’s. Whalen. I have seen her 
do that. 

Q. How far would she be from Mrs. Cherry ? A. Right in front 
of her, on the stoop, in front and not on the end. 

Q. Would you be as close to Mrs. Cherry as Mrs. Whalen would 
be? A. No, t would not be as close, because she was sitting facing 
her mother, and I would be on the end—her mother at that 

380 side (indicating), she that side (indicating), and I would be 
on the end. 

Q, Do you remember Mr.s. Cherr 3 '’s funeral ? A. I just remem¬ 
ber looking out of the window at the hacks. 
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Q. Where were you? A. At the window,looking out at it. 

Q. In what Iiouse ? A. My own house. 

Q. In what house were you living? A. Doctor Holden was treat¬ 
ing me for asthma. 

Q. How long had you had that? 


Mr. David : I object to that, as it does not touch anything brought 
out in cross-examination ; in fact, it is immaterial to this cause. 


The Witness: I was four days before I could leave the rocking 
chair. In this position I would be sitting- 


By Mr. Archer : 

Q. I will refer to the particular attack that kept you in the 
house on the occasion of Mrs. Cherry’s funeral. I ask how long 
that attack had continued at that time? 


Mr. David : I make the same objection. 

The Witness: About four daj's or so. 

(By Mr. Archer :) 

Q. Did you have this attack before you left Mrs. Cherry’s house ? 
A. I felt it again on me. 

381 Q. This same attack? A. Yes, sir. It was coming on 
me. I was taken with a smothering spell. When it came 
on, it was right bad that night. 

KATE MACK. 


Sworn to and subscribed before me this 18th day of August, A. D. 
1903. 


R. S. BOSWELL, Examiner. 


Thereupon, an adjournment was had until Thursday, the twen¬ 
tieth instant, at two o’clock, p. ra. 


382 Washington, D. C., August 20,1903. 

The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant. Mr. 
Archer, solicitor on behalf of the defendants. 

Marcy N. Tune, a witness on behalf of the defendants, having 
been first dulr sworn, testified as follows: 

By Mr. Archer : 

Q. State your name, age, re.sidence and occupation. A. My name 
is Marcy N. Tune; I am forty-five years old; I reside at 804 0 
street, northwest, and I am a watchman in the United States Fish 
Commission. 

Q. Are you acquainted with Mr. Cherry, and the late Mrs. 
Cherry ? A. Yes, sir. 
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Q. How long have you known them ? A. I have known them, 
about, I guess, ten or twelve years, maybe. 

Q. During that time, how intimate have you been with the 
family? A. I have seen Mr. Cheny, off and on, ever}'^ night and 
Mrs. Cheny, I would be down to the house once in awhile to see 
her. 

383 Q. Do you remember the time that Mr. Cherry bought this 
house next door to where he is living on 4^ street? A. Yes, 

sir. 

Q. State whether or not you have visited the house since he 
bought it. A. I think I have; yes, sir. 

Q. Often or seldom ? A. Seldom. 

Q. How often ? A. Five or six times, I guess. 

Q. Five or six times all together? A. Yes, sir. 

Q. Do you remember when Mrs. Cherr^’^ had an accident happen 
to her by falling in the yard ? A. I think I went down to see her. 
Q. Do you remember seeing her after that? A. Yes, sir. 

Q. If so, how did she get about? A. She was always about when 
I was around. 

Q. Where would Mrs. Cherry be when you were there ? A. In 
the front door. 

Q. What, if anything, was she able to do? A. I always saw her 
sitting down, and going around. 

Q. How do you mean by going around ? A. From one room to 
another. 

Q. Will you state whether she used anything to get about 

384 with. A. No, sir; I think I have seen her with a cane. 

Q. Have you ever seen her outside of the house ? A. Yes, 
sir. I walked with her from her house down to her daughter’s, 
Mrs. Skinner. 

Q. How long was that before Mrs. Cherry died ? A. Not more 
than a month. 

Q. Who was along witli you beside Mrs. Cherry, if anybody? 
A. Mrs. Cherry, Mrs. Tune, Mrs. Whalen’s little boy and myself. 
Mrs. Cherry took my arm and walked down to her daughter’s 
house. 

Q. Which daughter? A. Mrs.Skinner. 

Q. How long did she stay there ? A. Quite awhile. 

Q. Do you remember going to Mrs. Skinner’s on another occasion 
with Mrs. Cherry? A. No, sir. 

Q. What was Mrs. Cherry’s condition of health at that time? A. 
It was pretty good. I believe it was about as usual—as I have 
always found her. 

Q. Who would be with her at the house when you saw her there ? 
A. Mr. Cheny was there. 

Q. Anybody else ? A. No, sir; I never saw anybody else, 

385 except the little girl she had there. 

Q. Going back as far as 1897, would you say that your visits 
were before or after that time? A. Before, I think. 
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Q. Not after? A. I think there were; yes, sir. 

Q. Did Mr. Cherry talk to you pretty freely about his affairs? 

Mr. David : That is objected to, on the ground that it is leading. 
And it is immaterial as to what Mr. Clierry may have said to this 
witness about his, Cherry’s affairs, for the manifest reason that this 
witness could not testify to any self-serving declaration uttered on 
the part of Mr. Cherry. 

Mr. Archer: This is a)preliminary question. (To the witness:) 
Do you remember talking with Mr. Cherry about the time he 
bought this house next door to himself? 

Mr. David : I object to that question, on the ground that it is 
leading and suggestive. 

The Witness: I think I did talk with him. 

Q. What, if anything, did he say as to his purpose in buying the 
house ? 

Mr. David : That is objected to on the same ground. And on the 
farther ground that the purpose as might have been explained by 
Mr. Cherry at the time he bought the house, if contrary to the alle¬ 
gations set out in the bill of complaint, would be self-serving, 
3SG and, therefore, the declaration would be inadmissible. 

The question was read as follows : 

Q. What, if anything, did he say as to his purpose in buying the 
house? 

The Witness: I think he bought that house so that he could 
have his daughter next door to him while he was away at night, to 
look after his house. He rented it to Mrs. Whalen at eleven dol¬ 
lars, I think. 

(By Mr. Archer :) 

Q. Did Mrs. AVhalen say under what circumstances she wished to 
live there? A. No, sir; that is all I heard him say. 

Q. AVhat did you say about eleven dollars? A. He said he 
rented the house to Mrs. Whalen for eleven dollars, so that he could 
have her near her mother while he was away. 

Mr. David : I desire to have my position understood. My posi¬ 
tion is, of course, that any declaration uttered by the defendant, Mr. 
Cherry, to this witness, and against Mr. Cherry’s interest, or to any 
other person, is, of course, admissible as evidence in this case; my 
objection, therefore, is simply to self-serving declarations, if contrary 
to the claim made by the complainant in this case. 

Mr. Archer : I shall answer the questions of law when we get 
into court. 
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387 Cross-examination. 

By Mr. David : 

Q. How long have you known Mr. Cherry? A. About tenor 
eleven years; maybe longer than that. 

Q. I believe you have testified that you remember about the time 
Mr. Cherry bought the liouso that we have been speaking about? 
A. Yes, sir. 

Q. At 1322 Four-and-a-half street, S. W., next door to where Mr. 
Cheny lives now. A. I think that is the number. 

Q. You say at that time you had a conversation with Mr. Cherry 
about the house? A. He told me about it. 

Q. And you say he said he bought the house so that his daughter 
could be next door to Iier mother, to nurse her? A. Not to nurse 
her; to be near her. 

Q. Do you know whetlier Mrs. Cheny was old and feeble? A. 
I do not know. 

Q. Do you know liow old Mrs. Clierry was? A. No. 

Q. What would you say about Mrs. Cherry’s age? A. I could 
not sav. 

Q. You saw her? A. Yes, sir. 

388 Q. AVill you be kind enough to state how old she was, in 
your opinion ? 

Mr. Archbii: I object to the witness’ opinion. 

The Witness: Slie was seventy years old, I guess. 

(By Mr. David :) 

Q. Do you remember whether you visited that house prior to Mr. 
Cherry’s buying 1322 street, S. W., to see Mrs. Cherry, or visit 
Mrs. Clierry ? A. I think I have. 

Q. About that time, what would you say was Mrs. Cherry’s phys¬ 
ical condition—about the time this house 1322 was bought, to your 
be^t recollection. A. To the best of ray recollection, she was get¬ 
ting around, with a cane getting around. I always saw her in the 
parlor. 

Q. Did she seem to be in pretty good health or suffering? A. She 
seemed to be in pretty good health. 

Q. Did she seem to suffer from any ph 3 fsical complaint, that you 
know of? A. No, sir. 

Q. Did she suffer from paralysis, that you knew of? A. No, sir. 
Q. Repeat to me what Mr. Cherry said about the purchase of this 
house? A. He said to me one night that he bought the 

389 house, and was going to rent it to his daughter Annie, for 
eleven dollars a month, so that she might be near her mother 

while he was out at night watching. 

Q. So that she could look after Mrs. Cherry ? A. Yes, sir. 

Q. Who was present at this conversation ? A. I do not believe 
that there was anyone except myself. 
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Q. You did not ask Mr. Clieny any further questions about it ? 
A. No, sir. 

Q. And he did not pretend to go into details about it? A. No, 
sir. 

Q. Simply made this statement to 3 'ou ? A. Yes, sir. 

Q. Was Mrs. Cherry, his wife, present. Do you recollect ? A. 
When he made this statement. 

Q. Yes. A. No, sir. 

Q. Do you know Mrs. Whalen ? A. Yes, sir. 

Q. Did you visit the Cherrys after the purchase of this 

390 house, that 3 'ou remember ? A. I think I did. 

Q. How frequently did you go there? A. I went there 
about three or four times a year. 

Q. Did Mrs. Tune go with you ? A. Yes, sir; Mrs. Tune was 
there some times with me. But I was there without Mrs. Tune. 

Q. After the year 1897, how many times were you there, if you 
know ? A. I guess four or 6 ve times—three times, somewhere along 
there. 

Q. And your statement that Mrs. Cherry was in good health is 
based upon the assumption on 3 'our part, that, at these visits, three 
or four times in 1897, she seemed to you to be in good health ? A. 
Yes, sir—getting around. 

Q. Did she seem to be feeble or otherwise ? A. No, sir. 

Q. Did she seem to suffer? A. No, sir. She did not say. 

Q. How long would 3 'ou sta 3 '^ there? A. I would stay two or 
three hours. 

Q. Would she be in the room during the entire time of your visit ? 
A. Yes, sir. 

Q. You used tlie expression, in your testimony in chief, that Mr. 
Cheny said he bought the liouse for his daughter Annie ? 

391 A. Yes, sir. 

Q. You mean Mrs. Whalen, the complainant in this case ? 
A. Yes, sir. 

Q. Take the year 1898. How many times were you there? A. 
I could not tell exactl 3 ^ I was down there off and on two or three 
times—something like that. 

Q. Take the 3 ^ear 1899. How often were you there during that 
3 'ear? A. I could not just tell you how many times. 

Q. Your visits were sporadic? A. I would be at work, and then 
I would have a month oflF. 

Q. You just dropped in occasionally? A. Dropped in to see him; 
yes, sir. And I knew the old lad 3 ', and stepped in to see her. 

Q. During the year 1900, were you there two or three times? A. 
No, sir; I do not think I was. 
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Re-direct examination. 

By Mr. Archer : 

Q. I believe jmu stated that usually there was nobody there but 
Mr. Cherry and his granddaughter? A. Granddaughter. 

MARCY N. TUNE. 


Sworn to and subscribed before me this 20th dav of August, 
A. D. 1903. 


R. S. BOSWELL, Examiner. 


392 Margaret E. Tune, a witness on behalf of the defendants, 
having first been duly sworn, testified as follows: 

By Mr. Archer : 

Q. State your name and residence. A. Margaret E. Tune is my 
name, and I reside at 804 0 street, N. W. 

Q. You are the wife of the gentleman who has just testified, I 
believe? A. Yes, sir. 

Q. Are you acquainted with Mr. Oheriy, the defendant in this 
case? A. Yes. 

Q. Did you know his deceased wife? A. Yea, sir. 

Q. State whctlier or not you were ever in the habit of visiting 
Mr. Clierry’s house? A. Yes, sir; I was there occa.sionally, visiting 
there. Wlien Mrs. Clierry liad a sick spell, I would go down to see 
her. I always found her up and found her downstairs. 

Q. What would she bo doing? A. Not doing anything but sitting 
down and walking out in the back vard. 

Q. Who would be with her? A. Her granddaughter, when she 
was not at school; but whenever I went there, I always met Mr. 
Cherry down there. 

393 Q. About what time would you say your visits covered 
with reference to the time of Mrs. Cherry’s death ? A. The 

hours ? 

Q. No; the year. A. I could not remember that just exactly. I 
would not like to say. 

Mr. David: I shall move to strike out this witness’ testimony, 
unless the year is fixed for the visits of the witness to the home of 
the deceased. 

(By Mr. Archer :) 

Q. When was the last time that you were at Mrs. Cherry’s house? 
A. The last lim^ I was there was the Thursday before she died. 
That was Holy Thursdaj', in the month of April. 

Q. In reference to that time, when were the other visits there? 
A. I was down there shortl}’’ before that, and I usually went there 
two, three or four times during the year to visit her. 
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Q. Have you ever seen Mrs. Cherry anywhere else beside in the 
house? A. Only when I went down to her daughter’s with her. 

Q. When was that? A. That was just before she died. Mr. 
Tune, Mrs. Whalen’s little boy and I walked down to her 

394 daughter’s with her, and Mr. Tune had hold of Mrs. Olierry’s 
arm. We went to Mrs. Skinner’s. 

Q. Wlien was that? A. If I remember rightly, it was the fall be¬ 
fore she died. 

Q. When did she die ? A. She died in April, the spring of the 
year. 

Q. Are you able to state whether anybody was in constant attend¬ 
ance upon Mrs. Cherry during your visits there? A. No, sir; I 
could not. 

Q. Where was Mrs. Whalen living during the time of your 
visits ? A. Living next door to her mother, Mrs. Cherry. 

Cross examination. 

By Mr. David : 

Q. And your visits were seldom, as I understand it? A. Yes, sir. 
Q. And they covered just two or three visits a year? A. Yes, 
sir—probably four. 

Q. And they weresimpl}'scattered? A. Yes, sir. 

Q. You had no regular habit of going down to this house? A. 
Ob, no. 

395 Q. And when you made answer that you are not prepared 
to say that no one was in constant attendance upon Mrs. 

Cherry, the deceased, as I understand, you mean that you do not 
know; you were not there? A.' I Avas not there. When I was 
there her husband was there and in constant attendance. I do not 
know whether any one else was. I have met Mrs. Whalen and Mrs. 
Skinner when I went there. 

Q. Take the year 1899. I believe you have stated that in the 
spring of that year, Mrs. Whalen moved next door ? A. No, sir; I 
did not so state. 

Q. Do you remember when Mrs. Whalen moved next door? 
A. No; I do not. 

Q. Do 3'ou remember whether it was in the year 1897 ? A. No, 
sir; I do not. 

Q. Do you remember the fact that she was living next door at 
the time you went down there to see Mrs. Cherry? A. Yes. 

Q. Do you know about how long she had lived next door to her 
mother? A. No, sir; I do not recollect how long she lived next 
door. 

396 Q. When did you first meet Mrs. Whalen; was it before or 
after she moved next door to Mrs. Cherry ? A. That I could 

not tell you; I am not positive about that. 

Q. Take the year 1897. How many times did you go there 
then ? A. I could not tell you. 

13—1499a 
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Q. Two or three times, do you suppose ? A. I could not tell you. 

Q. Can you estimate it? A. I could not. I have been there two 
or three times—not often, though. No. 

Q. How many times did you see Mrs. AVhalen during your visits? 
A. That I could not tell you. 

Q. Almost every time you went there? A. No. 

Q. Can you give me some estimate. I do not ask you to be ab¬ 
solutely accurate as to the number of times you saw Mrs. Whalen 
there ? 

Mr. Archer : I object to that, because it calls for a guess. 

(By Mr. David ;) 

Q. I ask for your best recollection ? A. I would not like to give 
it to you. 

Q. You saw Mrs. Whalen there? A. Oh, yes, sir. 

397 Q. Did you see what she was doing? A. Mrs. Whalen? 

Q. Yes. A. I did not see her do anything. 

Q. She was simply in the house with her mother; is that correct? 
A. Yes. 

Q. When was it that you and Mrs. Tune, and Mrs. Whalen’s little 
boy, accompanied Mrs. Clieny to the home of Mrs. Skinner? A. If 
1 remember, it was the fall before she died. 

Q. That would be the fall of 1899; is that correct ? A. I think 
so. She died in the fall of 1900. 

Q. Do you know what tlie general physical condition of Mrs. 
Chei'iy was? A. Mrs. Cherry—of course, we know she was not a 
3 'oung woman, bj’’ any means; but she seemed to be as well as you 
would expect anyone to be at her age. 

Q. How old was she, in your judgment? A. Sixty-nine or sev¬ 
enty. That is my idea. I may' be correct or not. 

Q. Did you see Mrs. Cheriy after she fell ? A. I went to see her 
after she fell. 

Q. How long was she sick at the time of her fall ? A. I do not 
remember. 

398 Q,. Mr. Cherry had no nurse in the house? A. No trained 
nurse. 

Q. Is it not correct that Mr. and Mrs. Cheny, and the little grand¬ 
child, were the only ones who resided in that house? A. Yes, sir; 
all that resided there. 

Q. Did you ever see Mrs. Whalen do anything for her mother? 
A. I did. I saw her wait on her mother, when her mother was 
sick. 

Q. What would she be doing ? A. That was the time her mother 
was hurt—waiting on her mother, giving her medicine; whatever 
was necessary. 

Q. I will ask you if, from your observation, you are prepared to 
say that Mrs. Whalen seemed to be very affectionate and attentive 
to her mother ? 
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Mr. Akcher : I object to that, as being immaterial to this contro- 
versy; and not responsive to the exaraination-in-chief. And I ob¬ 
ject to it upon the ground that it is calling for an opinion from the 
witness, which she is incompetent to give, and which would be im¬ 
material if she were to give it. 

The Witness; No, sir; I am not prepared to say. 

(By Mr. David :) 

Q. Why ? A. Because I was not there often enough to see any 
affection. 

399 Q. You do not mean to say that Mrs. Whalen was not affec¬ 
tionate and attentive ? A. I do not know anything about it. 

Q. You were not there often enough to form anv opinion ? A. 
No. _ “ . 

Q. You testified that you were there the Thursday before Mrs. 
Cherry died? A. Yes, sir. 

Q. Was Mrs. Whalen there? A. No, sir; Mrs. Skinner was 
there. 

Q. What time of the day did you go there? A. It was in the 
morning between nine and ten o’clock, because I had been around 
visiting the churches. 

Q. How long did you stay? A. I did not stay but ten minutes. 
Q. You only remained there ten minutes? A. Just about ten 
minutes. 

Q. You do not sa}^ that Mrs. Whalen was not there; you mean to 
say that you did not see her ? A. I did not see her in the house. 

Q. Where were you? A. Up in the bed room. 

Q. And you remained about ten minutes? A. Yes, sir. 

Q,. Mrs. Whalen may have been in the house, but you did not 
see her? A. She may have been there, but I did not see her. 

400 Q. Will you state who were present in that room on the 
morning you referred to—Thursday before Mrs. Cherry 

died ? A. My husband and myself and Mrs. Skinner. 

Q. And Mr. Cherry ? A. Mr. Cherry. 

Q. Did you hear what Mr. Cherry said that morning? A. I do 
not know that he said anything. 

Q. Mrs. Cherrj' was not dead yet, was she? A. No, sir; she was 
not. 

Q. Did you hear Mr. Cherry make any statement at all that 
morning ? A. No, sir. 

Q. You did not hear him ? A. No, sir. 

Mr. Archer; I object to that manner of examining the witness. 
It is not apparent what statement counsel is calling for, and he does 
not give any notice of any particular statement, if there were any, 
which he wishes to interrogate the witness about. 

Mr. David ; I do not desire it to be undei’stood that I am asking 
the witness the questions referred to for the purpose of contradicting 
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her, but for the simple reason of ascertaining what occurred in the 
room. Tliat is all I asked the question for. 

(To the witness:) As I understand you to sa}^ you do not 

401 remember that Mr. Cherry made any statement? A. No, sir. 

Q. Did he ever make any statements to you as to why he 
bought the house next door to where he lived ? A. No, sir; he 

never did. I knew nothing at all about Mr. Cherry’s afiairs. 


lie-direct examination. 

By Mr. Akchjck : 

Q. How often have you seen Mrs. Skinner at Mr. Cherry’s house ? 

Mr. David; I object to that, because it is utterly immaterial liow 
often Mrs. Skinner was there. There is no issue in this case as to 
that. 

The Witness : Why, I have seen Mrs. Skinner occasionally when 
I went down there to see her mother. 

By Mr. Archer : 

Q. What was Mrs. Skinner doing ? 

Mr. David : I make the same objection. 

The Witness : I could not tell you positively what she was doings 

(By Mr. Archer :) 

Q. Did you see her doing anything ? 

Mr. David : I make the same objection. 

The Witness : Wait on her mother. 

MARGARET E. TUNE. 


Sworn to and subscribed before me this 20th day of August, A. D. 
1903. 


R. S. BOSWELL, Examine^'. 


402 Annie Reece, a witness on behalf of the defendants, having 
been first duly sworn, testified as follows; 

By Mr. Archer : 

Q. State your name and residence. A. Annie Reece. 501 M 
street, S. W. 

Q. Are you acquainted with the parties to this suit, Mrs. Whalen 
and Mr. Cherrv ? A. I am acquainted with Mr. Cherry and Mrs. 
Whalen. 

Q. How long have you known them ? A. About seventeen years. 
Q.' How far is your house from the house where Mr. Cherry lives, 
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on Four-and-a-half street? A. I guess somewhere about two 
squares—a little over. 

Q. How long have you been living there? A. Where I am now ? 
I lived on Sixth street when Mr. Cherry lived on Four-and-a-half 
street. 

Q. Did you know Mrs. Cherry, Mr. Cherry’s deceased wife ? A. 
I certainly did. 

Q. Do you remember when Mrs. Whalen moved next door to 
Mrs. Cherry, on street ? A. I certainly do. 

Q. After that time, state how often you saw Mrs. Cherry ? 

403 A. I did not see her so ver^' often. I passed by there several 
times, and I went in to see her after she fell. And I went in 

another time to see her when she was standing on the porch. She 
asked me to come in and look through the house, and 1 went all 
through the house, and Mr. Cherry’s granddaughter was in the 
house. 

Q. Anybody else ? A. No person that I saw. 

Q. What was Mrs. Cherry’s physical condition at about the time 
vou were there on that occasion ? 

Mr. David: I object, unless the year is fixed. 

The Witness : She was able to go around the house with a cane or 
crutch, I could not tell which. I really could not say. 

(By Mr. Archer :) 

Q. How often were you there after that ? A. Not over three times 
after that. 

Q. Can you fix about the time you were there? A. I really could 
not, to tell you the honest truth. T went there on one occasion when 
Mr. Cherry was coming up Sixth street, and he said The old woman 
is very bad,” and I went down to the house, and Mrs. Skinner was 
there. 

Q. How long was that before Mrs. Cherry’s death ? A. I could 
not tell jmu exactly—some three or four months. And prob- 

404 ably not that long. I never took particular note of the time. 

Q. Where was Mrs. Cherry when you went there ? A. Up¬ 
stairs in bed. 

Q. How many times did you go there after that ? A. Only once 
after that. 

Q. Where was Mrs. Cherry then ? A. She was upstairs. 

Q. And did you go there any more in Mrs. Cherry’s lifetime ? 
A. No; no more. 

Q. Now, on this occasion when you went there during Mrs. 
Cherry’s life time, who were there? A. I did not see any person 
but herself. 

Q. Where was she then ? A. Upstairs. 

Q. What was the occasion of your being there ? A. I went there 
to see her, not that she was ailing, but I used to go down to see her 
every now and then. And I spoke to her several times at the win- 
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dow and at the door when she was sitting there. But I never took 
any note of the |)articular time of dajL 

Q. How long would you staj' there usually when you went ? A. I 
never took any particular account of that either. 

405 Q. Whatjif anything, did you do for her ? A. Mrs. Skinner 
and I got her medicine for her one day; at least, we used the 
syringe on her one day that I went down tliere. 

Q. Have you any way of fixing the time when that was done? 
A. I think it was between ten and twelve o’clock, somewhere along 
there. 

Q. In the day ? A. Yes, sir. 

Q. Have you any way of fixing the day ? A. I have not. 

Q. With reference to Mrs. Cherry’s death, how long was it before 
she died ? A. After that ? 


Q. Yes. A. I could not tell you that, either. 

Q. Where was Mrs. Whalen living then, if you know? A. She 
was living next door to her mother. 

Q. Do you know what j^ear Mrs. Cherry died ? A. I think she 
died in 1900. I am not sure ; but I think "she did. 

Q. Can you state what year it was that you and Mrs. Skinner 
used the syringe ? A. It was 1900, the last year of her ailment. 

Q. The last year of what ? A. The last she was sick. I do not 


think it was more than a month or so—couple of months be- 
406 fore she died. I never took any particular note of the time, 
or anything like that. 

Q.. Do you remember the time that Mrs. Whalen moved to 4J 
street? A. I remember the time, but I could not tell you the day or 
date. 


Q. You remember the event? A. No, sir. 

Q. You remember the occurrence; but you do not remember the 
day? A. Yes, sir; I remember that. 

Q. In reference to the time she was there, when were your visits 
made ; before or after ? A. While she was next door to her mother. 

Q. Were your visits in the day time or in the night? A. Well, 
they were in the afternoon twice, and once in the noon-day, and the 
other times—I could not tell 3 ’'ou how many times, because I would 
not do that. 


Q. Plow about night. Were you ever there at night? A. Once 
about dusk. 

Q. What was Mrs. Cherry’s physical condition during the time 
that Mrs. Whalen lived next door to her, if you know ? A. So far 
as I could know of it. except within the last few months, she 
407 w'as able to go around the house with a crutch or cane; I 
could not tell you which. I have also seen her sit on the 
side porch by the door when Mr. Cherry had gone to work. 

Q. What, if anything, would she be doing while you were there? 
A. She would not be doing anything. 

Q. Was anybody in constant attendance upon her ? A. Not to- 
my knowledge. She used to say to this little grandchild- 
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Mr. David : I object to anything the deceased said to the grand¬ 
child. 

Mr. Archer : Used to do what ? 

A. Used to wait on Mrs. Cherry—this little girl. 

Cross examination. 

By Mr. David: 

Q. You say that you have known Mr. Cherry about seventeen 
years? A. That is what I said. 

Q. You visited him very often? A. Frequently; yes. 

Q. Tlien he would visit you; would he ? A. His wife has been 
to my house. 

Q. I mean Mr. and Mrs. Cherry would visit your family, 

408 and you would visit them? A. Yes, sir. Mrs. Cherry has 
come to ray house when she was coming from and going to 

church. 

Q. Has Mr. Cherry been to your house ? A. Yes, sir. 

Q. How often? A. Not so very often. Wlien going to work, he 
W'ould stop and speak. 

Q. The families knew each other? A. Yes. 

Q. Do yon remember when Mrs. Whalen moved next door to him ? 
A. I do. 

Q. Do you remember when Mr. Cherry bought the house? A. 
I heard they were buying the house. I could not tell you the date, 
but I remember he bought the house. 

Q. In 1897 or about that time? A. I could not tell you that; I 
did not take particular notice. 

Q. About three 3 'ears before Mrs. Cherry’s death ? A. Yes; some¬ 
where along there. 

Q. Who lived there before Mr. Cherry bought the house ? A. I 
think it was Detective Horn. I believe it was Detective Horn who 
lived there. 

Q. When Mr. Cherry bought the house, his daughter, Mrs. 
Whalen, moved right in? A. I believe she did, to the best of my 
knowledge. 

409 Q.. Did you know Mrs. Nolan, in the neighborhood there ? 
A. I knew her, but I never had any conversation with Mrs. 

Nolan that I know of, any more than to say good morning and good 
evening. 

Q. Do you remember when she moved away ? A. I heard of her 
moving away; that is all. 

Q. Slie moved away about the time Mrs. Whalen moved into this 
house? A. I believe she did. 

Q. Mrs. Nolan used to nurse and look after Mrs. Cherry. I mean 
she went in there a good deal ? A. Not that I know. I never saw 
her in there. 

Q. Did you ever go into the house of Mrs. Cherry before Mrs. 
Whalen moved there? A. Yes,sir. 
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Q, How many times did jmu go to see Mrs. Cherry before Mrs. 
Whalen moved next door? A. Not more than once or twice. I 
used to speak to her; but I am uo hand for running out to peoples’ 
houses. 

Q. Do you know why Mr. Cherry bought this house that Mrs. 
Whalen moved into? A. No, sir. 

Q. Did he ever tell you? A. He did not. 

410 Q,. You never had any conversation about the property? 
A. I knew nothing about the property. 

Q. Did Mr. Cherry ever tell you that he bought it so that his 
daughter Annie would be near her mother? A. No, sir. 

Q. You do not know whether he bought it for that purpose or 
not? A. I really do not. 

Q. In 1897, when Mrs. Whalen moved into 1322, what was the 
physical condition of Mrs. Cherry ? A. I really could not sa 3 ^ She 
was able to get around. That is all. 

Q. Slie was able to go around the house? A. She was able to get 
around tlie house. 

Q. She was a pretty old lady, was she not? A. Yes; she was a 
pretty good age. 

Q. How old do you think she was? A. I could not tell you. 

Q. She was as much as seventj'? A. I could not tell jmu that. 
I could not say what a person’s age is. I could not swear to it. 

Q,. Did she look to be seventy', about? A. Yes; I believe she 
did. 

Q. You say she was able to get around the house? A. Yes. 

Q. bid she use this crutch ? A. When she fell in the yard. 

411 Q. Do you know when that was? A. I do not. I went 
down to see her when she fell in the yard, when she was 

hanging out the first or last piece of clothes; I do not know which. 
I could not tell about it. 

Q. You do not mean to say that she never had a stroke of paraly¬ 
sis? A. I do not know whether she had a stroke of parab^sis or not. 
Q. She might have had? A. Yes; but not to my knowledge. 

Q. You said you were there once about dusk? A. Yes, sir. 

Q. Wliat time was that? A. I could not tell you. 

Q. Was that the only time 3 mu were there at night? A. I passed 
b}' there one evening, and she was looking out of the window, and 
I said, “Are you going to bed soon?” She said, “ My old man is 
out and I will go upstairs.” 

Q. You passed there one night? A. In the evening. 

Q. And then another time about dusk ? A. Yes. 

Q. That covered the period from the time Mrs. Whalen moved 
next door, up to the time of Mrs. Cherry’s death. Is that cor- 

412 rect? A. Yes. 

Q. These other visits that you made there were during the 
day? A. Yes, sir. 

Q. Between 1897 and 1900, when Mrs. Cherry died, how many 
times were you there during the day ? A. I do not think I was 
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there over twice, as I told j^ou. That was once iu the evening and 
the other between ten and twelve o’clock. I did not take particular 
notice of the time. 

Q. You did not go there often ? A. No, sir; I was not a constant 
visitor there. 

Q. You only went there occasion-lly ? A. Yes, sir. 

Q. Can you tell the times you were there in all, between 1897 and 
1900 ? A. No; I could not. 

Q. Were you there six times? A. Yes; I guess I was. But not 
over six times. 

Q. And then you went in to see how Mrs. Cherry was, and then 
went out? A. Yes—only the one time I went upstairs to give her 
this injection of water with Mrs. Skinner. 

Q. You said she would not be doing anything when jmu were 
there? A. She was sitting in the kitchen when I went down there 
after she fell, and once out on the porch. 

413 Q. She was not able to do her housework between 1897 
and 1900—you never saw her doing any housework ? A. I 
never saw her—just this little girl and her husband. 

Q. Did you ever see Mrs. Whalen there? A. I saw her there the 
night her mother died. 

Q. You were there at two or three o’clock in the morning? A. 
Oh, no. 

Q. You were not there to see whether Mrs. Whalen was there dur¬ 
ing the early hours of the morning or not? A. No, sir; I was not. 

ANNIE REECE. 


Sworn to and subscribed before me, this 20th day of August, 
A. D. 1903. 


R. S. BOSWELL, Examiner. 

414 Martha L. King, a witness on behalf of the defendants, 
having been first duly sworn, testified as follows: 


By Mr. Archer ; 

Q. State your name and residence? A. May name is Martha L. 
King, and I reside at 826 4J street, southwest. 

Q. How long have you lived on 4^ street, where you at present 
reside ? A. I lived there about five years. 

Q. Were you acquainted with Mrs.Cherry? A. Yes; I was ac¬ 
quainted with her. 

Q. Do you know her husband and daughters? A. Yes, sir. • 

Q. Do you know Mrs. Skinner ? A. Yes, sir. 

Q. How long have you known the famil}'^? A. Just while I was 
living on 4J street. 

Q. How far was your house from Mrs, Cherry’s house? A. From 
Mrs. Cherry’s house ? 

Q. Yes. A. Third door. 

Q. What was Mrs. Cherry’s condition while you lived there ? 
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Mr. David; I object, for the reason that this witness has not 
qualified herself to give her opinion upon the physical con- 

415 dition of the decedent. She has not testified that she knew 
what that condition was. 

Mr. Archer; I am not asking that; I am asking fora fact. 

(To the witness;) AVbat was her condition ? A. She had vertigo 
of the head. 

Q. How often would you see her? A. I used to see her quite 
often—only when she had those spells I would see her out front, 
and sitting at the window. 

Q. Where was Mrs. Whalen living then? A. Next door. 

Q. About how often would you see Mrs. Cherry during the week? 
A. Oh, I never went in there. I don’t guess I was in there over 
three or four times. 

Q. Where would she be when you saw her? A. At her front 
window or sitting on the porch. 

Q. And how much time did she spend at those places? A. She 
would be in and out often. 

Q. Now, you say you were not in the habit of visiting the house? 
A. No, sir. 

Q. How often have you seen her? A. Three or four times. 

Q. Do you know when that was? A. I could not tell ox- 

416 actly. One night when she was sick, Mr. Cherry came to me 
to get me to stay with his wife, and I went in and stayed all 

night with her. 

Q. How long was that before she died ? A. That was on a Fri¬ 
day night. 

Q. How long was that before she died? A. She died in a week’s 
time after that. 

Q. Who were in the house on that occasion? A. Mrs. Whalen 
came in and she stayed there awhile and she went home. I do not 
know exactly the time she went home. And Mrs. Skinner was in 
there. 

Q. Anybody else ? A. No, sir. 

Q. Was Miss Croenin ? A. Sir? 

Q. Was Miss Croenin, the granddaughter, there? A. Yes, sir. 
She was lying down. 

Q. How many times did you stay up all night with Mrs. Cherry ? 
A. Only one night. 

Q. How often did Mrs. Skinner come in that night ? 

Mr. David ; I object to what Mrs. Skinner did. 

Mr. Archer; I mean Mrs. Whalen. 

The Witness ; I do not know what time she went out. She was 
in there awhile. I do not know exactly what time it was. 
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417 By Mr. Archer : 

Q. Can you state whether it was early or late? A. I could not 
tell when it was she w’ent out. 

Q. Can you give me any idea when she went out, night or even¬ 
ing? A. it was night when slie went out. 

Q. You say you stayed there all night? A. I stayed there all 
night; yes, sir—until morning. 

Q. Can you tell me whetlier it was before or after twelve o’clock? 
A. I do not know. I could not say exactly when Mrs. Whalen 
went out. 

I Q. How many times was Mrs. Whalen there that night? A. She 
I came in and went out. Then she came in again, and then she went 

home. 

I Q. How long did she stay on that occasion ? A. Sat down tliere 
awhile. 

Q. Did she do an 3 'thing for her mother ? A. She did not have 
to do anything for her then. Siie was in bed tlien and claiming 
I she was resting. 

Q. Do jmu remember when Mr. Cherry got married ? A. I know 
he got married; but I could not tell what date. 

Q. Do you know anything about the relations of Mr. Cliorry 

418 and Mrs. Wlialen after Mr. Cherry’s marriage ? A. His re¬ 
lations ? 

Q. Yes. A. No, sir. 

Q. I mean their intercourse' after Mr. Cherry’s marriage? A. 
They had words. That is all I know. 

Mr. David: Mrs. King, I presume, speaks from her own knowl¬ 
edge. 

(To the witness:) Were you present when they had words? A. 
No. sir. 

Mr. David : I object. 

f 

i 

(By Mr. Archer :) 

Q. How did you know they had words ? A. Mrs. Whalen told 

me. 

Mr. David: I object to anything anybody told her. 

Mr. Archer: Mrs. Whalen told her. You do not object to that, 
I am sure. 

(To the witness:) Did she tell you what took place between them ? 
A. No, sir; only the father got married. That is all. 
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Cross examiuation. 

By Mr. David: 

Q. You said that your house was the third door from Mr. Cherry’s ? 

A. Yes, sir. 

Q. How long did you live three doors from him? A. About 
five years. 

419 Q. Do you remember when Mrs. Whalen moved to 1322. 

Do you remember the time? A. She was there about three 

years before her motlier died. 

Q. Do 3 'ou know Mrs. Nolan, the ladj' who lived in the neighbor¬ 
hood? A. Yes. sir. 

Q. Do you know she used to attend to Mrs. Ciierry before Mrs. 
Whalen moved tliere? A. She used to go in and out of there. 

Q. The old lad}" was very feeble about that time? A. She had 
those spells—would be taken with them. 

Q. Did she have vertigo then ? A. Yes, .sir. 

Q. Mrs. Nolan moved away? A. Yes, sir. 

Q. And Mr. Cherry bought 1322? A. Yes, sir. 

Q. Mrs. Whalen moved right next door to her mother? A. Yes, | 
sir. j 

Q. Did Mrs. Whalen go to see her mother frequently? A. Yes, ; 
sir. I 

Q. AVent in and out? A. Yes, sir. 

420 Q. Mrs. AVhalen went there all hours of the day? A. Oh, 
Mrs. Whalen w’ent in there often. 

Q. AVent in there at night, too, did she not? A. I do not know i 
anything about the night. 

Q. Mrs. AA^halen was looking after tier mother? A. I do not 
know what she did when she was in there. 

Q. Nursing her mother, caring for her ? A. Her daughter stayed 
in there all the time with her. 

Q. The little granddaughter? A. Yes, sir. 

Q,. She w'ent to school ? A. Not when her grandmother was sick. 

Q. I am not speaking of the fatal illness, the illness that took Mrs. 
Cherry off, but the period from 1897 to 1900? A. Yes, she went to 
school. 

Q. How many times did you go into the house during that period ? 

A. When? 

Q. From 1897 to 1900? A. I was in there only three or four 
times. 

Q. You say Mrs. AVhalen went in and out? A. Yes, sir; T used 
to stand out there and speak to her, and see her mother at the win¬ 
dow. 

421 Q. You say it was during all these years that Mrs. Cherry 
had these spells and vertigo? A. Yes, sir. I do not know 

how long she had them, but quite a time. 

Q. But, during the period from 1897 to 1900 she had them ; you 
say ? A. Yes, sir. 
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Q. When was it that you stayed there all night with Mrs. Cherry ? 
A. That was just a week before she died. 

Q. And you say Mrs. Whalen was there ? A. She was in there 
that night; yes, sir. 

Q. When was it that you had this conversation with Mrs. Whalen 
about her father getting married? A. I do not remember that. 

Q. Do you remember when Mr. Cherry put Mrs. Whalen out of 
the house ? A. He told her to go. 

Q. Did you have a conversation with Mrs. Whalen after that ? 
A. Sir? 

Q. Did you have a cojiversation with Mrs. Whalen after that, 
about how her father treated her ? A. No, sir, 

Q. Mr, Cherry caused all Mrs. Wlialen’s furniture and household 
effects to be set out in the street, did he not ? A. I do not know 
that. 

422 Q. He made her move out of that house. Did he not put 
her out ? A. I do not know about putting her out. 

Q. Caused her to move, you say ? A. I do not know about that. 
I think she got mad and moved, herself. 

Q. You thought it? A. Yes. I do not know anything about him 
putting Mrs. Whalen out. 

Q. You did not have any conversation with Mr. Cherry about it? 
A. No, sir. 


Re-direct examination. 

By Mr, Akcher : 

Q. You stated that you saw Mrs. Whalen going in the house of 
Mr. Cherry. Was your attention directed to lier more than to any- 
j body else? A. No,sir. 

I Q. What have you to say, if anything, as to other people going in 
I and out of there ? A. I have'nothing to say. 

1 Q. What is your knowledge about that from what you saw? A. 
j I only say that Mr. Cherry came to me and asked me to go in there 
I and stay all night—to stay and keep company with his wife all 
I uight, and I did. 

i 423 Q, How often did you see Mrs. Whalen go in and out of 
1 there? A. I could not say. I have seen her go in and out 

of there pretty often. 

MARTHA L. KING. 


Sworn to and subscribed before me this 20th day of August, A. D. 
1903. 


R. S. BOSWELL, Examiner. 


Adjourned until Saturday, the 22d instant, at 9:30 a. m. 
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424 Washington, D. C., Augvat 22,1903. 

Tho parties met pursuant to adjournment. 

Present : Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

William Maynabd, a witness on behalf of the defendants, hav¬ 
ing been first duly sworn, testified as follows: 

Bv Mr. Akcher : 

Q. State your name, age, residence and occupation? A. My 
name is William Maynard; I am 52 years old; I am a watchman 
at the United States Fish Commission; and I reside at 1012 9th 
street, no-thwest. 

Q. How long have you known Mr. Cherry? A. About eighteen 
years. 

Q. How intimately have you known him? A. He has been a 
watchman in the park adjoining the Fish Commission there, and ho 
has been in the habit of coming in every night. 

Q. How often do you see him usually? A. I see him every day I 
and every night. 

Q. Do 3 'ou know when he bought this house on street, where 
Mrs. Whalen lived? A. Yes, sir. 

Q.. WlKit did he say to you, if anything, in regard to it at the 
time he bought this house—as to his purpose in buying it ? 

425 Mr. David: I object to that question, for the reason that 
apparently the testimony is offered for the purpose of eliciting 

some statement made bv the defendant in his own interest, and the 
answer would not be admissible on the ground that it would be in 
the nature of a self-serving declaration. Any declaration against 
his interest would, of course, be admissible; but ostensibly this tes¬ 
timony is offered to show what this defendant said in his own be¬ 
half. 

The Witness : He stated to me—he came into the building, and 
he stated to me that he was going to buy another house. I had al¬ 
ways been joking with him, stating that he ought to buy another 
house; and he stated to me his reasons for buying it, so that his 
daughter would come to live in it and be near her mother when 
she would have these sick spells, and he was going to rent the 
house for eleven dollars a mouth, and what he would receive as 
rent would be the equivalent of the interest he would receive on the 
inone}' in the building association. 

( By Mr. Archer:) 

Q. Did he say anything about the rent, as to how it would serve 
him ? 

Mr. David: The same objection; and, in addition thereto, the 
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qnestioa is probably improper for the reason that counsel wants to 
know what the defendant Cherry said or advanced then as his pur¬ 
pose in buying the house. 

426 The Witness : No, sir—only in regard to having his 
daughter near his wife in case of sickness. That is all. 

By Mr. Archer : 

Q. Did he ever at any time say to you. that he had made a con¬ 
tract to give this house to his daughter ? 

Mr. David: I object to that question, upon two grounds: First, 
tliat the question is leading and suggestive; second, the answer 
sought to be elicited is a self-serving declaration. 

The Witness: No, sir; he never did. 

Cross-examination. 

By Mr. David : 

Q. How long have you lived in AVashington? A. I have lived 
in AVashington about twent 3 ’’-three or twenty-four years. 

Q. And you have known Mr. Cherry, you say, for eighteen years ? 
A. Yes, sir. 

Q. And you say you see him—meet him ever}’’ day? A. Every 
day. 

Q. lias he been a very intimate friend of yours ? A. He has been 
in the habit of coming in and talking his affairs over with 

427 me. I have been familiar with all his business transactions 
and the like of that. He has talked them over with me. 

Q. You say that at the time he bought this house, 1322 4^ street, 
ho said he bonglit it for the purpose of having his daughter near 
him, so that she could nurse and care for her mother, when she had 
those spells. 

Mr. Archer : The witness never said anything of the kind. 

The question was read as follows: 

Q. Y’ou say that at the time he bought this house, 1322 4i street, 
he said he bought it for the purpose of having his daughter near 
him, so that she could nurse and care for her mother when she had 
those spells? A. Yes,sir; that is what he said. 

(By Mr. David :) 

Q. AATien did this conversation occur ? A. I know it was in the 
summer time. I think it was in July. I am not positive. 

0,. In 1897, the time he purchased the house, was it not ? A. Yes, 
sir. 

Q. Where did the conversation occur? A. In the Fish Commis¬ 
sion building. 
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428 Q. Plow many times did he tell jmu that? A. I really 
cannot remember, now, how many times he has told me that. 

AVe talked it over several nights and evenings before he bought the 
house, aud I know the night before he bought the liouse he showed 
me the check that he had to buy the house with—four hundred dol¬ 
lars. If I am not mistaken, that is what the check called for. 

Q. He bought the house from Mr. Horn? A. Yes; Mr. Horn. 

Q. Did Mr. Cherry tell you, before he bought the house, that he 
intended to buy it—talk it over with you as a friend ? A. Yes, sir. 

Q. Consulted you about the purchase price and all that? A. He 
did not tell me the price. Yes; he did talk with me about the 
price of tlie house, because he claimed that if he ever wanted to sell 
tlie house, he could get that amount for it at any time. 

Q. Then it was he said that his purpose was to have his daughter 
next door to her mother, so that she could nurse and care for her 
during those spells? A. Yes, sir. 

Q. Did he talk to you mucli about his wife—say that he needed 
some one there? A. He used to talk with me some about it, the 
first time she was taken sick. 

429 Q. Do you know Mrs. AVhaleii? A. I have met Mrs. 

V AVhalen. 

Q. Do you remember that she moved into this house ? A. I un¬ 
derstood that she did. I never went to the house, 

Q. Mr. Cherry told you that she moved in ? A. Yes, sir. 

Q. Did he ever have any conversations with you after Mrs. 
Whalen moved into this house, about the conditions? A. I do not 
think he did. If he did, I do not remember. 

0,. Did he ever tell you about what Mrs. Whalen was doing? A. 
No, sir. 

Q. Did he ever have an}' conversation with you about the health 
of his wife, after Mrs. Whalen moved into this house ? A. I pre¬ 
sume he did. He used to tell me when she would have one of those 
bad spells. I do not just call to mind everything he said. 

Q. How frequently would he tell you that? A. Just when she 
would happen to have those sinking spells. 

Q. Did he tell you more tliau once that she had a sinking 

430 spell ? A. Yes; I guess he did. 

Q. More than once? A. Yes, sir; I guess- 

Q. During all the time that Mrs. AVhalen lived next door to him? 
A. Yes, sir. 

Q. You never visited the house? A. Yes, sir; I did visit the 
house. 

Q. When did you visit the house—do you remember what year, 
I mean ? A. I should judge that I was there—the last time I re¬ 
member I was there, it was probably six months before Mrs. Cherry 
died. The other times I cannot just remember—when I went. I 
did not go there so often, but every once in awhile, probably. 

Mr. Archer : This examination is objected to, as being not re- 


I 
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sponsive to the examination in chief; that is, so much of the exam¬ 
ination as relates to the condition of Mi's. Cherry’s health during 
the period the witness is being interrogated about. 

Mr. David: This witness testified in his examination in chief 
• that Mr. Cherry spoke to him and conculted him about all of his 
affairs, both personal and business matters, and my examination is 
strictly in pursuance of that testimony. 

(To the wdtness:) How many times were you at the house in 
1897,1898,1899 and 1900? A. I could not say. 

431 Q. A good many times, or just seldom? A. I was there— 
it may be tiiree or four times a year. I could not tell for 

i certain. 

Q. Did jmu go there day or night? A. I have been there in the 
evening, and have been there in the day time, too. 

Q. What was the condition of Mrs. Cherry’s health when you went 
there ? A. She was—eveiy time—once when I was there slie was 
around the house apparently. 

Q. She was able to get around ? A. No, sir. Once- 

Q. Excuse me, finish your answer. A. What was the question ? 

The question was read as follows: 

Q. She was able to get around ? A. No, sir; she was not. 

Q. What was the matter with her then ? A. She had one of 
these sinking spells, I reckon. 

Q. Bed-ridden ? A. Yes, sir; I think she was in bed then. 

Mr. Akchbk : I object to counsel leading his own witness. 

Mr. David : He is not my witness, Mr. Archer. 

Mr. Akcher: You have made him your witness. 

432 (By Mr. David :) 

^ Q. She was an old lady, I guess ? A. Yes, sir; she was, I think, 

' an old lady. 

Mr. Archer : I object to the guess of the witness. 

(By Mr. David :) 

Q. How old do you think Mrs. Cherry was—seventy or seventy- 
five ? A. I don’t know. I guess-. 

Mr. Archer: I object to the guess. 

(By Mr. David :) 

Q. To the best of your knowledge and observation. A. I do no^ 
know that she was seventy-five. She may have been; but I could 
not tell. As 1 say, she may have been seventy. 

Q. How old a man is Mr. Cherry, now? A. I do not know. 

Q. Did he ever tell you his age ? A. No, sir. 

Q. You say that you talked with him about his business affairs 
frequently ? A. Yes, sir. 

. 14—1499 a 
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Q. Did he ever tell you that he made a will? A, No, sir; he 
never did. He never mentioned anything about the will in his life, 
that I know of. 

Q. You said that at the time Mrs. AVhalen moved into the house, 
it was agreed between them that she was to pay eleven dollars a 
month rent. He said that? A. Yes. 

433 Q. That was the time he said she was to nurse and care for 
her mother—at the same time. A. Yes, sir—be near her 

mother. 

Q. Did he say anything about the fact that it was understood be¬ 
tween the daughter and himself, that she would get that house? 
A. No, sir. 

Q. He did not tell you that ? A. No, sir. 

Q. When did Mr. Cherry come to see j'ou to have you testify in 
this case? A. I think he first asked me one day last week. 

Q,. Did he explain to you the nature of this suit? A. Yes, sir. 

Q. Tell you that his daughter was claiming that she had a con¬ 
tract with him to get that house after the death of her mother? A. 
Yes, sir. 

Q. He told you that? A. Yes, sir. 

Q. What else did he say about that? A. He simply asked me if 
I had ever heard him say anything about making a contract with 
his daughter, and I told him I never did. 

Q. He asked you if you had ever heard him say that he had 
made a contract? A. Anything in regard to it. 

433J Q. You remember that distinctly—that he asked you that? 
A. Yes, sir. 

Q. And you told him that you- A. Never had. 

Q. That you never remembered hearing him say anything like 
that? A. Yes, sir. 

Q. Did Mr. Cherry ask you whether you remembered that he hud 
stated to j'ou that Mrs. Whalen was to move next door so that she 
could nurse and care for her mother? A. No, he did not ask me, 
because I told him. I told him. Pie had forgotten the fact that he 
had showed me the check for the house. 

Q. Plad he forgotten that he told you that she was to nurse and 
care for her mother ? A. He had forgotten tliat he had told me 
about buying the house and showing me the check. 

■ Q. Did he have any talk with you at the time he bought the house 
that he lives in? A. The house that he lives in now? 

Q. 1324 Four-and-a-half street? A. Yes, sir; he told me that he 
was going to buy it. 

Q. Did he tell you how he obtained the money with which he 
bought it ? A. The house he lives in now ? I was thinking 

434 of the house on 4^ street that he used to live in. 

Q. 1324 4|-street ? A. That is the first house? 

Q. Yes; the first house. A. Yes, sir; he talked with me about 
buying that house. 

Q. Did he tell you where he obtained the money with which he 
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bought it? A. No, sir;—I know he borrowed it from the building 
association. 

Q. I mean what he paid cash for it? A. No, sir. He told me 
how much it was. I supposed he saved it. I do not know. 

Q. Did he tell you how much he paid on it when he bought it? 
A. I think he did ; but I have forgotten. He told me the amount 
he borrowed, but I have forgotten—and the interest, at the time. 

Mr. Archer: I object to the interest at the time, on the ground 
that it is not responsive to anything brought out on direct examina¬ 
tion. And I object to any statements made by the witness on the 
subject. I also object to counsel leading the witness any farther. 

Mr. David: I do not care to pursue this examination any 
further. 

435 Re-direct examination. 

By Mr. Archer : 

Q. In any conversation that you had with Mr. Cherry, and at any 
time, did he use the words “ nurse and care for”? 

Mr. David : I object, for the reason that this matter has been fully 
gone over, and the witness has specifically stated on the record that 
he did use those words. 

Mr. Archer: I submit that the witness never said any such 
thing; but that Mr. David is the one,and he alone, who used any 
such Avords in this record. 

The question was read as follows: 

“ In any conversation that you had with Mr. Cherry, and at any 
time, did he use the words ‘ nurse and care for ’ ? ” 

A. No; I do not think he did. I think that he said he wanted 
to have his daughter near her mother when she had those spells. 

(By Mr. Archer : ) 

Q. And those words are Mr. David’s words and not yours? 

Mr, David: That is a leading question. The record will speak 
for itself. 

The question was read as follows : 

“And those words are Mr. David’s words and not yours?” 

The Witness : Yes, sir. 

436 Re-cross examination. 

By Mr. David : 

Q. Did I not ask you if at the time you had this conversation 
with Ml'. Cherry he did not state to you that he purchased this 
house so that his daughter would be nearer her mother so that she 
could nurse and care for her when she had these sinking spells, and 
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did 5"ou not answer “ Yes”? A. Yes, sir; but I do not think be 
told me that he had his daughter there to nurse and care for her. 

Q. But to care for the mother when she had these sinking spells ? 
A. Have her to be a neighbor to her, so that she could call Mrs. 
Whalen in when she had those spells. 

WILLIAM MAYNARD. 


Sworn to and subscribed before me this 22nd day of August, 
A. D. 1903. 


R. S. BOSWELL, Examiner. 


437 Patrick Neli.igan, a witness on behalf of the defendants, 
having been first duly sworn, testified as follows : 

By Mr. Archer : 

Q. State your name, age, residence and occupation. A. My name 
is Patrick Melligan; I reside at 2155 Sth street northwest; and I am 
fireman at the Bureau of Fisheries. 

Q. How long_have you known Mr. Cherry? A. About twenty- 
five years, 1 believe, to my knowledge. 

Q. How intimately have you known him? A. Well, we talked 
together sometimes about his affairs. 

Q. How often have you seen him in that length of time? A. 
Every day, I suppose, in that length of time. Well, in that length 
of time I have seen him every day. 

Q. I mean during his wife’s life. A. Well, now, since I have been 
down to the Cointnission, I have seen him every day, and I have 
been there fourteen years. 

Q, Do you remember when Mr. Cherry bought this house on 4J 
street, in which Mrs. Whalen lived ? A. I do not remember the 
time. 

Q. Do you remember the event? A. How is that? 

438 Q. Do you remember the fact that Mr. Cherry did buy 
the house? A. Yes; I remember the fact that he bought it. 

Q. Are you able to fi.v the date? A. No ; I cannot say the day, 

^ Q. Did you ever have any conversation with him about it at the 
time he was buying it ? 

Mr. David : That question is objected to, for the same reason as 
urged to the same question asked the previous witnesses—it is a self- 
serving declaration. 

Mr, Archer : I will state that all your objections to the other tes¬ 
timony on this line shall apply to this witness, and it is understood 
that all this is under your objection. 

The Witness : I did not have the conversation with him; he 
came in and mentioned the fact that he was buying the house or 
going to buy it, in my presence. 
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(By Mr. Archer :) 

Q. What, if anything, did he say as to his purpose in buying it? 

Mr. David : I make the same objection, if it prove to be a self- 
serving declaration. 

The Witness : He said that he was going to buy this property, 
and that he was going to let his daughter live in iffor eleven dollars 
a month, so that she would be near in case he wanted to call her 
in if the mother would be taken with one of those spells. 

439 (By Mr. Archer :) 

Q. What else did he say? A. That is all. 

Q. Did he ever at any time tell you that he was going to give the 
house to his daughter? 

Mr. David: I specifically object to this question, on the ground 
that it is leading and suggestive. It may be that the defendant 
mafie the statement that he was not going to give her the house, 
after he had specifically agreed with the complainant that he was 
going to give it to her; and, therefore, this would be a self-serving 
declaration, if it prove to be in the interest of the defendant. 

The question was read as follows: 

“ Did he ever at any time tell you that he was going to give the 
house to his daughter?” 

The Witness: No, sir. 

Cross-examination. 

By Mr. David : 

Q. Did Mr. Cheny speak to you about his private affairs, too? 
A. He was not in the habit of speaking to me about his private 
affairs, individually. 

Q. Did he speak to you about his property holdings ? A. No, 
sir. 

440 Q. He did speak to you about this ? A. He was talking 
to Mr. Maynard, and I was present. 

0,. Was Mr. Maynard present at all the conversation ? A. One 
of them. 

Q. Did Mr. Cherry tell how much he was, going to give for the 
house? A. No, sir. 

Q. Did he tell you he was going to give twenty-four hundred 
dollars for it ? A. No, sir. 

Q. Tell me just what he did say in reference to his daughter look¬ 
ing after her mother when she had these sinking spells. Just repeat 
what he said? A. That was all that 1 said just now. 

Q. Repeat it ? A. That he would have his daughter in the house 
in case his wife was taken with sinking spells, and he could call 
her in. 

Q. His wife was subject to those sinking spells, was she not? 
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Mr. Archer: That is objected to, as uot responsive to the exami- 
iiatiou-in-chief, and is hearsay. 

The Witness: I think she was. That is what was told us. But 
I never saw Mrs. Cherry in one of those spells. 

(By Mr. David :) 

441 Q. Did Mr. Cherry ever tell you that his wife was subject to 
these sinking spells ? A. Yes, sir. 

Q. You say that he never told you at any time that ho was 
going to give the house to Mrs. Whalen? A. No; he never men¬ 
tioned that. 

Q. Never mentioned that to you? A. Never told me. 

Q. Did he ever tell you at an}’’ time that he was going to give a 
liouse to any of his other children ? A. No. 

Q. Did he ever tell you he was going to give the house to his 
granddaughter? A. Not that I remember. 

Q,. Did lie ever tell you that he was going to give a house to his 
daughter, Mrs. Skinner? A. No; not that either. 

Q,. So that he did not tell you all of his family affairs? A. No, sir. 

Q. And you did uot ask him any questions, of course? A. No 
questions in regard to it. 

Q.. You were not interested in his private affairs? A. Not a 
particle. 

Q. And this conversation that he had with you was just a casual 
conversation in which he told you about the purchase of the house, 
you say? A. Yes. 

PATRICK NELLIGAN. 


Sworn to and subscribed before me this 22nd day of August, A. D. 
1903. 


R. S. BOSWELL, Examiner. 


442 Laura Virginia Cujitis, a witness on behalf of the defend¬ 
ants, having been first duly sworn, testified as follows: 

Bv Mr. Archer : 

Q. State your name and residence. A. My name is Laura Vir¬ 
ginia Curtis, and I reside at 1324 4|- sti’eet S. W. 

Q. How long have you lived there ? A. Since the last day of 
April, 1900. 

Q. From whom do you rent your house? A. Mr. Cherry. 

Q. I believe you are the sister of Mr. Cherry’s present wife? A. 
Yes, sir. 

Q. Are you acquainted with Mrs. Whalen? A. Yes, sir. 

Q. Did you know Mrs. Cherry, the former wife of the defendant, 
here ? A. The old lady ? 

Q. Mr. Cherry’s first wife. A. No, sir; she was dead whea L 
moved into the house. 
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Q. When, if you know, was Mr. Oheriy married the second time ? 
A. I could not tell you the day; but it was the last of April of the 
year following his wife’s death. 

443 Q. Did you ever hear any conversation between Mr. 
Cherry and Mrs. Whalen in respect of this property ? A. 

Giving her the property? 

Q. In respect of the property. A. No, sir. 

Q. Did you ever hear them talk about the property ? A. No, sir. 
Q. Who lived next door to you when 3 'ou first moved into that 
house ? A. Mrs. Whalen. 

Q. What were your relations with her? A. Very good friends. 
Q. Where did Mr. Cherry live then? A. With his daughter, 
Mrs. Skinner, on McLain avenue,—with Mrs. Whalen first, and the 
last part with Mrs. Skinner. 

Q. Next door? A. Next door. 

Q. Are you acquainted with Mr. Whalen, the husband of the 
complainant in this suit? A. Yes, sir—I have talked to him. 

Q. Do you remember the circumstances under which Mr. Cherry 
moved from his daughter’s house, Mrs. Whalen? A. Well, I think 
it originated on account of- 

By Mr. David ; 

Q. Do you speak from your own knowledge, or from what 

444 somebody else told you ? A. Well, I think it came up about 
the old gentleman getting married. 

By Mr. Archer : 

Q. Tell us what you know about that of your own personal 
knowledge. A. All 1 know about it ? 

Q. Yes. A. In what way, do you mean? I know he got married. 
Q. I cannot lead you, and I do not want to ask a question which 
may be objectionable—a question suggesting to you the answex*. 
Therefore, I would like to have you pay attention to the question 
as it is asked, and see if you can answer it. 

The question was read as follows: 

Tell us what you know about that of your own personal knowl¬ 
edge ? ” 

The Witness : Well, it was on account of Mr. Cherry getting 
married. Mrs. Whalen wanted the house, and they could not come 
to any agreement while Mr. Cherry was living—they could not 
come to any agreement while be was living for her to get the house. 

By Mr. Archer : 

Q. How do you know it was on account of Mr. Cherry’s marriage 
that he left the house? A. Mr. Cherry went out to Balti- 

445 more county to see my sister “ uubeknowenst” to Mrs. 

Whalen or me, and when he came home- 
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Mr. David : I object to that, because this witness is testifying to 
soiuething she was told; it is not the knowledge of the witness. 

By Mr. Archer : 

Q,. Go on with j’our answer, Mr.s. Curtis. A. When he came home, 
Mrs. Whalen .sent her little boy, Johnnie, in for me. I went in, and 
Mrs. Whalen told me that her father and rav sister were to be mar- 
ried. 

Q. Who was present then? A. Mr. and Mrs. Wlialen, her little 
boy. and Mr. Cherry and I. 

Q. What took place on that occasion? A. She said, “ What about 
the house?” He said, “You pay the same rent that Mrs. Curtis 
pays, §15.00, and water rent;” and Mrs. AVhaleu said, “I’m not 
able to i)ay it, and I’ll have to go out.” 

Q. Did anything else take place there on that occasion? A. I 
tried to console Mrs. Whalen, but could not, but because she said, 
“ Ma always said that I was to have the house.” 

Q. What did you hear Mr. Whalen sa}^ on that occasion? 

446 Mr. David : I object to what Mr. Wlialen said, as being 
immaterial. 

The Witness: Mr. Whalen did not have very much to say to me 
that afternoon ; but he came into my house on Monday afternoon 
and asked me if I knew that Mr. Cherry was crazy, and I said, “ No.” 
I said, “ Whj', on account of his getting married ? ” Mr. Whalen 
said, “ No; his mind isn’t right, and if your sister and him does get 
married. I’ll disgrace them for life.” Or, “They’ll be disgraced for 
life.” 

By Mr. Archer : 

Q. You say that Mrs. Whalen said what—Ma always said what ? 
A. “ Ma always said I should have the house.” 

Q. And that conversation occurred where? A. In Mrs, Whalen’s 
kitchen. 

Q. And it was since you lived in the house next door? A. Since 
I lived there. 

Mr. David : I object to counsel leading the witness. 

The Witness: Yes, sir; I never was acquainted with Mrs. 
Whalen until I lived next door. 

By Mr. Archer : 

Q. Do you know where Mr. Cherry lived with his first wife during 
her lifetime? A. The}' told me nextdoor. 

447 Q. Who told you? A. The old gentleman and Mrs, 
Whalen. 

Q. What, if anything, did Mrs. Whalen say on this occasion about 
a contract between her father and herself with respect to that house ? 
A. Contract never was mentioned to me in any way by either part}'. 
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Q. Did you ever hear any other conversation between Mr. Cherry 
and Mrs. Whalen with I’espect to the property ? A. No, sir; I never 
heard much talk about the property. 

Q. Did they ever visit your house together? A. Manj' a time. 

Q. Mr. Cherry and Mrs. Whalen ? A. Mr. Cherry and Mrs. 
Whalen have been in there many a time. 

Q. AVhat, if anything, did Mr. Cherry say on the occasion of this 
conversation in Mrs. Whalen’s kitchen about wanting that house for 
himself and wife ? 

Mr. David : That question is very leading and suggestive. I ob¬ 
ject to it. 

The Witness: He said that he did not want it—that he had 
money to buy a house for himself and his second wife, and tliatMrs. 
Whalen would have to pay the same rent that il did—$15.00 and 
water rent. 

448 By Mr. Archer : 

Q. Did Mrs. Whalen say what she was going to do ? A. She said 
she was not able to pay the rent, and she would have to move into 
one with cheaper rent. 

Cross-ex ami nation. 

By Mr. David : 

Q. How long have you known Mr. Cherry? A. The last day of 
April, 1900,1 rented 1324 4^ street from him. 

Q. At that time was he married to your sister ? A. No; at that 
time his wife had just died. 

Q. I beg pardon ; that was 1900. A. I said 1900. 

Q. After the death of his wife, Mr. Cherry moved next door with 
his daughter, Mrs. Whalen ? A. He was living there when I moved 
in to 1324. 

Q. You and your fainil}’^ moved in to 1324 the last day of April, 
1900? A. Me and my husband. 

Q. How much rent did you pay ? A. Fifteen dollars, and thirty 
cents for water rent. I still do the same thing. 

Q. How many rooms are in the house ? A. In the house that I 
live in ? 

449 Q. Yes. A. Six and bath. 

Q. That is the house in which Mrs. Cherry died ? A. I was 
told so. 

Q. Have you ever been through No. 1322 Four-and-a-half street? 
A. I have been through the house, Mrs. Whalen’s house. 

Q. What sort of house is it? A. The same sort of house as mine— 
No. 1324. 

Q. One of them is about as good as the other? A. I do not see 
any difference in them. 

Q. When did Mr. Cherry get married to your sister ? A. I could 
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not tell exactl}'^ the day, but it was the last part of April, the year 
after his wife died. 

Q. And you say Mr. Cherry waited a year after his wife died ? 
A. A little over. 

Q. And he lived with his daughter, Mrs. Whalen, during the en¬ 
tire period from the death of his first wife until he married your 
sister ? A. No ; he did not. 

Q. Plow was it? A. They had a falling out on account of his 
marrying the second time. 

Q. Mr. Cherry lived there with Mrs. Whalen until he got married, 
did he not ? A. No. 

450 Q. Within a week of it? A. No; not within a week of it. 

Q. Tell me about tlie time ? A. I could not tell you the 
time he was there. It was onl}' a short time, two or three days after 
he came home and told us he was to be married. 

Q. I do not think you understand my question. A. I think I 
did. 

Q. I asked you this question: Can you tell me how long Mr. 
Cherry lived with his daughter, Mrs. Whalen? A. To toll .you ex¬ 
actly, I cannot. Do you mean Mrs. Whalen? 

Q. Yes. A. A veiw short time. 

Q. Indicate it by months or weeks? A. I could not do that. I 
do not think it could be a week ; not more. 

Q. Do you mean that Mr. Cherry lived with his daughter, Mrs. 
Whalen, only a week after the death of his wife? A. No; before 
his marriage the second time. 

Q. How long after the deatl\ of his first wife did Mr. Cherry live 
with Mrs. Whalen? A. Well, over a year. 

Q. Did he move out of tlie house before or after he was married 
the second time? A. Before he was married. 

450J Q. How long before ? A. I could not tell you. 

Q. A week? A. Yes—^longerthan that. 

Q. Was it two weeks ? A. I could not tell you. But it was some¬ 
time. 

Q. As much as a month? A. Yes, sir; a good month. 

Q,. Where did Mr. Cherry move? A. He moved to his daughter’s, 
Mrs. Skinner’s, on McLain avenue. 

Q. With his wife? A. He was not married when he left Mrs. 
Whalen, and went to his daughter’s, Mrs. Skinner’s. He had not 
married the second time then. 

Q. Plow long did Mr. Cherry live with his daughter, Mrs. Skinner, 
after he left Mr. Whalen? A. Until he got married—some time. 

Q. Then he lived with you? A. No, sir; he did not. 

Q. When did he move to 1324 4J street ? A. He did not move 
there. -I am living there. 

Q. Where does Mr. Cherry live now? A. On McLain avenue. 

Q. When was it that you had this conversation with Mrs. Whalen • 
and Mr. Cheriy? A. What conversation ? 
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451 Q. How many conversations did you have with them about 
this property? A. Wh}’-, we never had any about this 

property. 

Q. Did you not say that they did not mention contract to 3 mu? 
A. They did not say contract. 

Q. Did you not say that contract was not mentioned by either 
party? A. Yes,sir. 

Q. In a certain conversation you said the word contract was never 
mentioned to you by either part}'? A. How could it be mentioned 
to me if it never was mentioned ? 

Mr. Archer: Counsel does not indicate what conversation it is 
that he means. There seems to be a misunderstanding between 
counsel and the witness, because counsel does not make his question 
plain. 

The Witness : You make it plain to me, and I will make it plain 
to you all right. 

By Mr. David : 

Q. I do not speak anything but the English language. A. I speak 
that plain enough. 

Q. That is all I want you to speak. You said tliat you had a cer¬ 
tain conversation with Mr. Cherry and Mrs. Whalen, in which the 
property was mentioned. Is not that correct? A. In which the 
property was mentioned ? 

452 Q. Did you not state that? A. I said I never heard any¬ 
thing about a contract from either the father or daughter. 

Mr. Archer is that what he means? 

Q. Did you not have this conversation with these two persons 
about this property ? A. If they never told me anything about it, 
how could 1 hold a conversation with them about it ? 

Q. Bo that, you are not correct when you stale that you had a 
conversation about tliis property? A. All I said about the property 
was that Mrs. Whalen said when Mr. Cherry said he was going to 
get married, and she would have to pay fifteen dollars, she said 
that she was not able to pay the rent. 

Q.. You said the first statement was by Mr. Cherry—that he was 
going to raise the rent to fifteen dollars a month ? A. I told you 
that. 

Q. Did he tell you that or Mrs. Whalen ? A. All of us were in 
Mrs. Whalen’s kitchen. 

Q. Did Mrs. Whalen say she was paying eleven dollars? A. 
Paying eleven dollars. The way I understood it was, he gave the 
rent free for her taking care of him. I do not know anything 
about any rent of eleven dollars. I did not live there then. I do 
not know anything about that—whether Mrs. Whalen was paying 
any rent when I moved there. She always told me that she 

453 was boarding her father for the rent. 

Q. Was this conversation about raising the rent before or 
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after Mr. Clierr}’’ got married the second time ? A. It was the day 
tiiat he came home from the country and told the two of us that he 
was going to get married. 

Q. And that conversation occurred in the kitchen ? A. In Mrs. 
AVhalen’s kitchen. 

Q. Mr. Clierry said he was going to get married, and “I raise 
your rent to fifteen dollars a month?” A. He said he was going 
to get married. I thought it was a joke. Mrs. Whalen said, “ What 
shall 1 do about this house ? ” Mr. Cherry said to Mrs. Whalen, 

“ You’ll have to pa}"^ fifteen dollars and water rent.” 

Q. What did Mrs. Whalen say ? A. She said she could not pay j 
that. j 

Q. Was anything said about 'her having that house? A. No, 
sir; she did not say anything about a contract. 

Q. Did I ask you about a contract ? A. She said that, “ Ma 
always said I was to have this house.” 

Q. Have you been talking to Mr. Cherry about tliis case? A. 
Only in regard to letting me be out of it. 

454 Q. You have been talking to him about it? A. Nothing 
more than to keep me out of it. 

Q. Have not jmu and Mr. Cherr}’’ gone over the situation ? A. 

As I said- 

Q. You may state what you said. A. I told him that I did not 
want to have anything to do with it. 

Q. Did not 3 'ou and Mr. Cherry have conversations about this 
case ?■ A. We have talked about it this way; he said if Mrs. 
Whalen had done right, she would certainly have had a house. 

Q. Mr. Cherry said that? A. Yes, sir; told me tliat every time. 

Q. How was Mrs. Whalen to do right? A. By being kind to 
him, as a child should be. 

Q. Did Mr. Cherry say that Mrs. Whalen was unkind ? 

Mr. Archer : Answer the question. 

Mr. David : Do not look to Mr. Archer. 

The Witness: I do not need him to say. Of coui\se, he has men¬ 
tioned that over and over. 

By Mr. David : 

Q. Did Mr. Cherry specify how Mrs. Whalen had been unkind? I 
A. He did not. - 

455 Q. Did he say ? A. Yes. I say he did not think she had ' 

done a daughter’s duty bj' him. ' 

Q. Did he think the fact that she had nursed and cared for her ' 
mother was a very unkind act to him ? A. Pie never talked that 
over with me. I never heard it. I 

Q. He never told you that Mrs. Whalen had nursed and cared 
for her mother? A. We never talked those things over. We were 
strangers to Mr. Cherry. 
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Q. He never told you that? A. I was not acquainted withithe 
old lad^’. 

Q. You say that when Mr. Cherry came home and told you and 
Mrs. Whalen that he was going to be married, you thought it was a 
joke. A. 1 certainly did think it was a joke. 

Q. Why did you think it was a joke? A. I thought she was 
rather young for an old gentleman like him. 

Q. liow old was 3 mur sister ? A. Going on fort 3 ’’-six. 

Q. How old was Mr. Cherry ? A. I never beard anybody say. I 
do not know how old he is. 

Q. Is he an old gentleman ? A. Why, certainly he is an old • 
gentleman. 

456 Q. Your sister has received a deed for this property, has she 
not? A. He has not talked it to me, and I do not want him 

to talk it to me. Nobody has ever talked to me any such thing. 

Q. When did this conversation occur with Mr. Whalen when he 
said that Mr. Cherry was crazy ? A. Why, it was on Monday after¬ 
noon, and I think it must have been about the first part of April. 

Q. What year? A. 1900. I moved into that house- 

Q. How long after the death of Mr. Cherry’s first wife? A. How 
long? Why, he was then talking about marrying the second time. 

Q. Was that 1900? A. When he was talking of getting married 
the second time ? 

Q. When Mr. Whalen said the old man was crazy? A. It just 
mixed in between the two years. 

Q. What mixed in? A. The conversation about the old gentle¬ 
mangetting married. 

Q. You say that Mr. Whalen thought he was craz.y ? A. He 
came in and asked me if I thought he was crazy. I said, “ Because 
he is going to get married?” Mr. Whalen said, “ Not that; he is 
losing his mind.” I said, “Why? Because he is going to 

457 get married?” He said, “ No; he is losing his mind.” 

Q. Did Mr. Whalen ever tell you that after that ? A. No, 
sir; I never talked with him after that. 

Q. Did anybody else ever tell 3 'ou that? A. No. 

Q. You say that Mr. Whalen said he would disgrace them for 
life ? A. That the}'^ would be disgraced for life if my sister married 
him. 

Q. Did Mr. Whalen say why they would be disgraced ? A. He 
said, “ Come in and ask Annie; she will tell you all about it.” But 
I never went in. 

Q. You did not think enough of it to go and inquire about it ? 
A. I never inquired about it. 

Q. Was Mr. Cherry engaged to your sister at the time ? A. Yes, 
sir. 

Q. Aud you never took enough interest in the matter to find out 
what Annie knew ? A. No. 

Q. You did not know what it was ? A. I did not know anything 
about it; I did not go to find out. 
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458 Re-direct examination. 

Bv Mr. Archer: 

Q. What year did you say 3 mu moved into that house, 1324 4 J 
street ? A. The last day of April, 1900,1 moved into the house. 

Q. How long had 3 'ou lived there before Mr. Oheny got married ? 
A. I moved in there the last da.y of April, 1900; but I could not 
tell you what day Mr. Cheriy was married iu the following year, 

Q. It was a year after you moved there? A. Yes. 

Q. Now, what were your relations with Mrs. Whalen ? A. Very 
good friends, as far as I know. 

Q. Up until what time? A. Up until the news broke out that 
her father was going to marry 1113 ' sister, 

Q. Then what happened? A. I do not know what happened. 
We stopped speaking. That is as far as I know. 

Q. Wlio stopped speaking? A. I judge both, about the same 
time. 

Q. Was the marriage of Mr. Cherry and 3 mur sister a matter 
much talked about? 

Mr. David : That is objected to. 

(By Mr. Akchek :) 

459 Q. Between Mrs. Whalen and yourself? A. Was it much 
talked about? 

Q. Yes—between Mrs. Whalen and yourself. A. No, sir. It was 
soon cut off, when we found what it was to be. 

Q. How did Mrs. Whalen seem to take the marriage? 

Mr. David : That is objected to, because it is immaterial how she 
seemed to take it. The point is what she said, if, indeed, that is 
material. 

The Witness : I do not think she would have objected, if Mr. 
Cherry had given her the house that she lived in. 

Mr. D.\vid: Now, this is specificall 3 ’’ objected to, because the 
answer of the witness is not responsive to the question, and she has 
told what is her private opinion about the matter. 

By Mr. Archer : 

Q. Did you ever hear Mrs. Whalen say anything on that subject? 
A. About Mr. Cherry not getting married ? 

Q. About his giving her the house? A. Yes, sir. 

Q. What? A. That was always her talk—that her mother 
alwa 3 's intended her to have that house, and she thought her father 
ought to give it to her before getting married. 
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460 Ee-ci’oss examination. 

By Mr. David : 

Q. When did Mrs. Whalen tell you that? A. Mrs. AVhalen told 
me that often. She always said that when she was talking to me-— 
that “Ma always intended that house for me.” 

Q. What did she say about the father, his intentions? .A. Yes; 
she has spoken about that. 

Q. Wliat did she say about the old man? A. She thought he 
might give her the house. 

Q. When Mrs. Whalen talked about the old lady saying she 
would give her the house, what did she say about Mr. Cherry? A. 
I do not know whet-er she mentioned the father. 

Q,. Did she ever mention what the father said ? A. That he al¬ 
ways said at his death he would. And to this day he would, if she 
had done right and behaved. 

Q. Mr. Cherry, as I understand you, did not like the fact that Mrs. 
Wlialen objected to his getting married the second time? A. Now, 
will you tell me that over again? 

Q. Yes. Mr. Cherry did not like the talk that Mrs. Whalen in¬ 
dulged in about his getting married the second time? A. No; he 
did not like her talk. 

461 Q. And he regarded that as very unkind to him ? A. 
Very unkind to him. 

Q. When was this conversation with Mr. Cherry in which he said 
to you that he would have given Mrs. Whalen the house if she had 
behaved herself aright? A. Why, I heard him say it many a time. 

Ee-direct examination. 

By Mr. Archer : 

Q. What did Mr. Cherry say upon the subject on those occasions 
when you heard him say that lie would have given Mrs. Whalen 
the house if she had behaved herself? What was the whole con¬ 
versation—what was the whole thing he said? A. Why, he would 
just be sitting and talking about things which were said and done ; 
and he said, “ If Annie had behaved as she should have done, she 
would have a house.” 

Q. What did he say about other houses; anything? 

Mr. David : That is objected to. 

The Witness: Pie said he had one for Susie Skinner; also one 
for Mamie, and also enough to buy himself another for the second 
wife. 

' LAUEA VIEGINIA CUETIS. 

Sworn to and subscribed before me this 22nd day of August, 1903. 

E. S. BOSWELL, Examiner. 

Thereupon, an adjournment was had until August 25, inst., at ten 
o’clock, a. m. (Tuesday). 
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462 Washington, D. 0., August 25,1903, 
The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant ; Mr. 
Archer, solicitor on behalf of the defendants. 

Eugbne C. C. AVjntbr, a witness on behalf of the defendants, 
having been first duly sworn, testified as follows: 

Bv Mr. Archer : 

Q. State your name, age, residence and occupation? A. Eugene 
C. 0. Winter; 55 vears old ; physician, and I reside at8144J street, 
S. W. 

Q. Are you acquainted with the parties to this suit? A. Mr. 
Cherry ? 

Q. Yes. A. Yes. 

Q. How long have you known Mr. Cherry? A. About twenty 
vears, I think. 

Q. Did you ever visit his house on 4-| street? A. Yes, sir. 

Q. What was the occasion of your visiting there? A. When his 
first wife was sick. 

Q. And what was the occasion of your visiting there then? A. 
I went to attend her. I attended his wife at various time. 

463 Q. During her last illness, how long did you attend her ? A. I 
could not tell you exactly; I do not know. I guess her last ill¬ 
ness might have been called a year—the last part of her sickness 
might have been a year and a little longer. I just remember that. 
That is all. 

Q. What was Mrs. Cherry troubled with at the time that you at¬ 
tended her? A. Principally old age, giving way. At one time 
she had a fall. I do not I’emember now whether she fell out of bed 
on the floor; but she fell and hurt her side. 

Q. What was the character of Mrs. Cherry’s illness aside from the 
fall? A. Just simply old age—well, stupors—unconscious when I 
would find her. They would send for me in the night, and when 
I came down I would find her in that condition—at different times. 
Q. Were there any symptoms of paralysis? A. No. 

Q. Who would send for you or call for you? 

Mr. David : I object to that—as to who was sending for the wit¬ 
ness. 

Mr. Archer : Strike out the word sending. 

(To the witness:) Who would call for you? A. Mr. Cherr}'^ all 
the time, I believe. That is a hard question to ask a doctor,—who 
sent for him at any particular time. 

464 Q,. If you remember, what were your instructions in going 
there ? 

Mr. David : I object to what the witness’ instructions were. That 
is plainly inadmissible and irrelevant. 
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The Witness : Well, now, what do you mean by instructions ? 
Tell me that. 

Mr. Archer : As to the number of your visits. 

The Witness : I had none—I was to go whenever necessary, 
whenever I thought it was necessary. I believe that was it. Well, 
I know that Mr. Cherry told me to go whenever I thought it was 
necessary. 

By Mr. Archer : 

Q. Did he ever tell you not to go unless he called for you? A. 
No, sir. 

Q. What need, if any, was there during that period for a constant 
attendant or nurse ? A. No more than any old person would need. 

Q. Did Mrs. Cherry have a constant attendant or nurse, if you 
know ? A. Not to ray knowledge. 

Q. You spoke of Mrs. Cherry’s last illness ranging for about a 
year. What was the character of the complaint? A. I think that 
the very last, if I remember now, was either bronchitis or pneu¬ 
monia. That was the very last. You know, that is what we 

465 expect in aged people. I think that is it; I am not positive. 
But, so far as I remember, that is it. That is eas}' to find out 

by the- 

Q. Were you in attendance on Mrs. Cherry for more than a year 
before her death? A. Oh, I think so—^yes; sir; quite awhile. 
Sometimes I would not see her for a month or six months; then I 
would be there often. 

Cross examination. 

By Mr. David : 

Q. How long have you known Mr. Cherry ? A. About twenty 
years. 

Q. How long had you known his deceased wife? A. I guess I 
knew her pretty nearly as long. I had been going to the house from 
seventeen to twenty years. 

Q. What is your age ? A. Fifty-five. I am old enough to trot 
around. 

Q. How long have you been practicing medicine ? A. Twenty 
years. 

Q. When were you graduated ? A. My diploma is dated the 6th 
of March, 1883. 

Q. Have you been practicing medicine exclusively during that 
period ? A. What do you call exclusively ? 

Q. Engaged in practicing medicine ? A. No; I have been 

466 engaged in real estate. 

Q. How long have you been practicing medicine? A.-. 
Since before I graduated. 

Q. How did that happen ? A. Well, I have been in the drug 
business since I was fifteen years old. 

16—1499a 
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Q. Do 3 ’^ou mean to say that you were practicing as a pyysiciau 
without a license ? A. I was. 

Q. Do you not know that that is unlawful ? 

Mr. Archer : I object. That is a question of law which the wit¬ 
ness is not obliged to answer. 

Tlie Witness: There was no law in reference to the practice of 
medicine in the District of Columbia at that time. You could have 
practiced it. 

By Mr. David ; 

Q. How long did you practice medicine witliout a certificate to 
do so from the authorities? A. I do not know. I was in a drug 
store, and practiced over the counter. 

Q. How long was that ? A. I cannot tell you. 

Q. Was it a year or two? A. Oh, yes, sir. 

Q. Did you have a good deal of practice ? A. No, sir. They 

would come into the store- 

Q. How many patients did you lose while 3 'ou were prac- 

467 ticing? A. None. 

Q. You did not bury any? A. I did not take that kind. 

Q. When did you begin to treat Mrs. Cherry, the deceased? A. 
When I could not tell you exactly, without looking at the record. 
I guess three or four years before she died. I think about that 
time. 

Q. Let me go back. During the time that 3 mu practiced medi¬ 
cine in the District without a license, what was the class of your 
practice? A. Wh 3 ', some little simple case that would come into 
the store and get a little medicine—ma 3 'be would want me to go 
across to the house, see them in the neighborhood. 

Q. Did you practice any in the store? A. I put up medicine. 

Q. What was the most serious case you had? 

Mr. Archer : I object to that. 

Mr. David : Counsel for the defendants put this witness on the 
stand as an expert, and interrogated him at length as to what his 
opinion was of the condition of health of the deceased, and I claim 
that I have the right to go full 3 ' into the matter on cross-examina¬ 
tion. 

Mr. Archer: Counsel enlightens me b 3 ' saying that I put the 
witness upon the stand as an expert to give his opinion about an 3 '- 
thing. 

468 Mr. David : Did 3 'ou not put the Doctor upon the stand as 
an expert ? 

Mr. Archpjr : I put him on the stand to testify to facts, not 
opinions. Counsel’s examination extends to the very earliest season 
of the Doctor’s practice, while I examined him with reference to 
something else. 
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(By Mr. David :) 

Q. For how long a period of time did you deal in real estate ? 
A. As a business? 

Q. Yes. A. Not at all. I picked that up anywhere. If I got a 
chance to buy a piece of property, I would buy it. 

Q. How many years did you have your practice interrupted by 
your dealings in real estate? A. Not one minute. 

Q. When was it, and what were you doing, when you did not 
practice medicine during tlie last twenty years ? A. Nothing, 
i Q. I understood you to say that you had not practiced medicine 
exclusively. A. You asked me if I had done anything else. 

Q. Yes. A. I know one of the finest doctors in the city who runs 
a laundry, and it does not interfere with his practice, either. 

469 Q. You say you attended Mrs. Cherry during the last two 
or three years of her illness? A. Yes, sir; I think about 

that time. 

Q. Who was her physician prior to your services? A. I do not 
know. 

Q. You never heard? A. Never heard. 

Q. Did you ever attend Mr. Cherr)- ? A. Yes sir; I think I have. 

Q. Where was Mrs. Cherry living during the last two or three 
years of her life? A. On Four-and-a-half street. 

Q. No. 1324? A. Down near McLain avenue. 

Q. Do you know Mrs. Whalen, this lady here (indicating the 
complainant)? A. Yes. 

Q. Where did she live at that time? A. I think she lived next 
door. I am not positive; but I think so.' 

Q. When you first called to attend Mrs. Cherry, what was her 
ailment? A. I do not know now—I do not know whether it was 
simply that she was broken down from old age, or whether it was 
! these unconscious spells that she had. 

Q. When did she die? A. I could not tell that; I have no 
record. 

470 Q. You kept no record of your visits? A. I have no 
record here; but I can give you days and dates. 

Q, Assuming that Mrs. Cherry died in April, 1900, you were 
called in in 1897 ? A. Possibly. 

Q. Do you remember what time of the year it was ? A. I could 
not tell vou. 

Q. Do you know whether it was the spring, the summer, the fall 
or winter? A. I have not the slightest idea of how to fix it. I 
guess I can tell by my books. 

Q. Do you know what specific trouble the deceased, Mrs. Cherry, 
was suffering from when you first went to see her? A. Senile 
debility. 

Q. Just a general breaking down ? A. Yes, sir. 

Q. What did you do for her ? A. I gave her such remedies as 
were necessary. 
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Q. What treatments did you give her? A. I cannot remember 
that. 

Q. Why not? A. Because I cannot remember those years back. 
Q. Have you not been talking to Mr. Cherry about this 

471 case? A. Not one word as to what I was doing. He told me 
that I would be summoned some time in this case. That is 

all he said to me. 

Q. Why did you come here? A. To answer such questions as 
were asked me. 

Q. You cannot tell me what you did for Mrs. Cherry ? A. No, 
sir; I cannot. 

Q. How would you treat a case of senile debility, 

Mr. Archer: I object to that question as calling for an opinion, 
which the witness need not furnish unless compensation therefor is 
given him. And the question is not responsive to any direct ex¬ 
amination of the witness. 

(By Mr. David :) 

Q. Do you refuse to answer my question as to how you would 
treat a case of senile debility ? A. You must go on and describe a 
case—^give a particular case, describe it, and then I will tell you what 
I would do to treat it. On general principles, I cannot answer the 
question. There are a good many forms of senile debility, and com¬ 
plications with it. There may be some little disease connected with 
it that would require a different treatment from that which would 
be given in another form of the disease. As senile debility is gen¬ 
erally treated, we endeavor to build up the system with tonics, 

472 Q. How did you treat the senile debility with which Mrs, 
Cherry, the deceased, was troubled ? A. I suppose I tried to 

build her up. 

Q. Do you not know? A. As I told you before, I do not. 

Q. You do not know how she suffered, or what was the matter 
with her ? A. I told you what was the matter with her. That has 
been several years ago. We cannot carry all these things in our 
heads from day to day and year to year. 

Q, You are unable to tell me how you treated her in detail, or 
what you did for Mrs, Cherry. Is that correct? A. Yes, 

Q. When you were first called in, was Mrs, Cherry bedridden ? 
A. Do you mean continuously so, or was she in bed ? 

Q. No; was she in bed when you were there? A. I suppose she 
was in bed when I first called. 

Q. Do you know whether she was or not? A. I suppose so. 

Q. How old a woman was Mrs. Cherry? A. I cannot tell you ; 
but she looked old. Some women are old at sixty, and some others 
are not old at eighty, 

473 Q. Did she look older than that? A. Her general appear¬ 
ance was eighty or ninety, while I do not suppose she was any¬ 
thing like that. 
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Q, Do you not think it was the spring of 1897 when you were 
first called in? A. I have.no idea; I cannot tell you. 

Q. Have you any idea about it at all? A. I answered that once. 

Q. Did you treat her for a month at any time during the first 
time you were called in? A. What do you mean; go every 
day ? 

Q. Yes. A. I do not think I did. 


Q. Take the year 1897. How often did you go to the house then ? 
A. I could not tell you. 

Q. Once or more than once? A. Oh, I went dozens of times. I 
do not know just how often. 

Q. Take 1898. How often did 3 'ou go that year? A. I could not 
tell. 


Q. Did you go dozens of times ? A. I do not know. 

Q. Can you not recall ? A. No, sir; I cannot recall this case. 

Q. You were in attendance continuously upon her? A. Yes, 
sir. 


474 Q. During 1897,1898,1899 and 1900? A. Yes. 

Q. You answered in your testimony in chief that some¬ 
times j^our visits were far apart, for a period of six months. A. 
About that. I do not know whether I said they were apart that 
length of time, or may have been. 

Q. Were you called there in the night time? A. Yes, sir. 

Q. From 1897 to 1900 ? A. Oh, yes, sir. 

Q. How many times? A. I could not tell you. 

Q. More than once ? A. Yes, sir. 

Q. Upon the occasion of your visit in the night time, had Mrs. 
Cherry these sinking spells, thinking she was dying? A. She was 
subject to nervousness, sinking spells, and swimming in the head. 
Q. What is the swimming in the head ? A. That is vertigo. 

Q. Did she suffer from it? A. Yes, sir. 

Q. What did you give her for this vertigo? A. I do not know; 
but I usually give something to move the bowels. It is in- 

475 activity of the liver. 

Q. Is that the only superinducing cause of vertigo ? A. 
No, sir; there are other symptoms—rush of blood to the head 
and heart failure. That is vertigo. 

Q. Mrs. Cherry had that too ? A. No—she had a weak heart. 

Q. Did she suffer from heart failure ? A. No, sir. 

Q. But she had this other complaint, you say? A. Yes, sir. 

Q. Mrs. Cherry’s physical condition was such that she was liable 
to go off at any time ? A. Well, when; during that four years ? 
No. 


Q. Take 1897 or 1898. A. No. 

Q. How was it in 1897 and 1898 ? A. I could not tell you the 
dates. There were days that she was sick, and during those times 
she was around, I beg pardon—about the house; but not in the 
street. 
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Q. She was liable to have a sinking spell at any time ? A. I 
could not say that. 

Q. Do you not know that she was liable to it most of the time? 
A. Not liable to that. Of course, they were caused by imprudence 
in eating. 

476 Q. Did you watch her case pretty closely? A. I did. 

Q. Do you know whether or not she was imprudent in 
what she ate? A. Yes, sir; she was. There were times that they 
told me she ate certain things; but how often, I cannot tell you. 

Q. So that, you knew tliat she was imprudent in eating, and you 
say these sinking spells would be caused by imprudence in eating. 
Will you state whether or not Mrs. Cherry was subject or liable to 
have these sinking spells at any time? A. No. I answered that 
at one time. I answered that “ No.” 

Q. She was not liable to have them at any time ? A. If you will 
allow me to go on, I will say this—that a person in her condition 
might eat a good meal to-day and it might not affect her, while 
half that meal to-morrow might throw her off her feet, put her sick 
in bed. That is known to be a fact, that persons may eat one thing 
for a week and it may have no bad effect on them, and another day 
they may eat less of it, and it may make them sick. 

Q. How many spells did Mrs. Cherry have during the year 1897 ? 
A. I could not tell you. 

Q. Were there so many that you could not tell ? A. I do not 
know whether it was one or two or a dozen. 

477 Q. Could you approximate the number ? A. I could not. 
Q. Could you tell whether she had more than one a year ? 

A. I could not. 

Q. Were your visits to Mrs. Cherry frequent in 1897 ? A. I can¬ 
not tell you. I told you I could not tell you. I could bring my 
ledger up and show you day and date when it was. It is on there. 

Q. Will you produce the ledger at the next sitting? A. I could 
give you about the dates that I visited her. 

Q. Will you give the dates of the times you visited her as her 
physician—let me know about it at the next sitting in this case ? 
A. Yes, sir. You can get them if you come after them. 

Q. You may just bring your books up or make notes from them? 
A. I cannot bring my books up here. 

Q. Make notes or copies from them ? A. I can have it done. 

Mr. Archer ; I will say to the witness that if he does not desire, 
he is not obliged to do this for Mr. David. If Mr. David wants to 
inspect the books he may do so. You are under no obligation to 
produce the books or to go to any trouble about them, and I want 
you to know it. 

478 Mr. David : I desire to note on the record that this witness 
has been produced here to testify with respect to what he did 

for the deceased during the time that he attended her, and that he has 
testified in the capacity of an expert as to what Mrs. Cherry’s phys- 
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ical condition was during her sickness. I have asked the witness 
about his visits to the house, and he has been unable to state from 
memory, or to approximate how many visits he paid there, or give 
any estimate as to the total number of visits he paid there. I desire 
the fullest information on the subject, and desire to get the same 
from the witness either now or at some future time—after he shall 
have consulted his books. 

Mr. Archer : I desire to say that the doctor has extended to 
counsel the privilege of examining his books. The doctor is a man 
of many patients and engagements. This is not the only one he 
may have had to do with ; and, if Mr. David be anxious about those 
things, he may avail himself of the privilege extended to him witli 
but very little exercise of energy. Expert opinions in this case 
have been called for solely by Mr. David, and improperly so. 

Mr. David : I desire to ask counsel for the defendants if this 
witness was not produced by him as an expert? 

Mr. Archer : I refer counsel to his examination of the witness, 
to the questions and answers therein. 

479 Mr, David : I was speaking about the testimony in chief. 
Mr. Archer : I refer counsel to the testimony iu chief, and 

to his knowledge of the law and of the effect of testimony. 

By Mr. David : 

Q. During your attendance upon Mrs. Cherry, in the day time or 
at night when you were called to attend her for these sinking spells 
that you have referred to, did you ever see Mrs. Whalen in the 
house there with her mother ? 

Mr. Archer : That is objected to, as not responsive to the exami¬ 
nation in chief. 

The Witness : I think I have. 

By Mr. David ; 

Q. What was Mrs. Whalen doing ? 

Mr. Archer : I make the same objection. 

The Witness : I suppose she had been helping around the same' 
as her sister and the others in the house. 

By Mr, David : 

Q. Did you see Mrs. Whalen there often V 
Mr. Archer ; [ make the same objection. 

The Witness : That I cannot answer. I do not think so. 

By Mr. David : 

Q. What year was it that you did not go there for a period of six 
months ? A. I could not tell you. It may have been a mis- 

480 take. But I tell you from memory that there was a period 
for as much as six months that I did not go there. 
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Q. During the three years ? A. During the time I was attending 
her. 

Q. From 1897? A. I said three or four years; I did not give 
dates. I know nothing about the dates. When there is nothing to 
fix the date in your mind, you cannot fix dates. 

Q. Was it five or six years ago that you began to treat Mrs. 
Cherry? A. I could not tell you. It may have been more than 
that; but I cannot tell you. Really, I do not know. Sometimes a 
year slips in and out and you do not know it, and then again it will 
drag along for a while. 

Q. When did Mrs. Cherry fall ? A, I cannot tell you that. I 

Q. What was the result of that fall? A. Well, it was a bruise. 

Q. On what part of her person ? A. Down on her leg or side, and , 

she was very stiff from it. j 

Q. Were any bones broken? A. No; I do not think there were I 
any—not that I remember, ! 

481 Q. How long was Mrs. Cherry laid up with that? A. That j 
was quite awhile. I could not tell you. 

Q. Three or four months ? A. Yes, sir. 

Q. Did you attend her during all that time ? A. Yes, sir. 

Q. What did you do for her? A. Ido not remember—I did 
what was right at the time. 

Q. Can you not tell me how you treated her? A. No, sir; I can¬ 
not. There was not a day during those six j^ears that I did not have 
dozens of other cases, 

Q. Of the same kind? A. No, sir; but dozens of cases for three 
or four years with nothing to call them to your mind, you cannot 
tell. You could have a dozen of this kind of cases for five or six 
years, and forget all about them. 

Q. You say that there were no bones broken ? A. I do not think 
there was. 

Q. What was the trouble; just an ordinary bruise ? A. I think 
there were bruises. I do not remember now. I do not think any 
bones were broken. 

Q. How do you treat an ordinary bruise? 

Mr. Archer : I object to that, and instruct the witness that he 
need not furnish an opinion on the subject to counsel unless paid 
therefor. 

482 (By Mr. David :) 

Q. You stated in your examination in chief that there was no 
need for a constant nurse and attendance upon Mrs. Cherrj'. You 
have also testified that you were not there for a period of six months. 
Will 3 *ou -explain what you meant by that answer. A. You will 
find it right in there. (Indicating the examiner’s record.) I said, 
too, no more than an old person would require. I believe I made 
that statement. 

Q. If you were nqt there for a period of six mouths, how do you 
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know whether Mrs. Cherry needed a constant nurse and attendant ? 
A. When I would meet her on the street in the meantime? I 
should say not. 

Q. If you did not see her professionally for a period of six months, 
how would you know whether or not she needed a constant nurse 
and attendant? A. If I did not call at the house for six months, 
but saw her in the street and in her jmrd, I think 1 would be quali¬ 
fied to say that she did not need a nurse. 

Q. Can you diagnose a case from the outside? A. I could, if a 
man break his leg and it were lying crooked, at right angles to what 
it ought to be. 

Q. Would it have to be at right angles or acute angles? 

Mr. Archer: 1 object to that, as useless cross-examination. 

483 Mr. David: It is not useless cross examination. I have a 
right to probe this witness on cross-examination. 

(To the witness:) You said that Mrs.Cherry had no symptoms of 
paralysis. A. Yes, sir—none that I saw. 

Q. Did you make a critical examination to ascertain whether she 
suffered from paralysis? A. I do not think it takes a critical ex¬ 
amination to know paralysis. 

Q. It does not I'equire a critical examination to ascertain that 
fact ? A. No. To ascertain whether a person is paralyzed or not, 
you need not go down to a minute examination. 

Q. You say it takes a minute examination ? A. No, sir; I say it 
does not take a minute examination. There might be an acute 
paralysis of a certain pait that might require a minute examina¬ 
tion. 

Q. Did you ever make the statement in the house that Mrs. Cherry 
had suffered from paralysis ? A. No, sir. 

Q. Do you remember when she fell ? A. Yes, sir. 

Q. Did you not say at or about the time Mrs. Cherry fell, and in 
the house of Mrs. Cherry, 1324 4^ street, S. W., that she was then 
suffering from vertigo and paralysis? A. I do not think I 
did. 

484 Q. Did you or not do so? A. I say I do not think I did. 

Q. You do not think you did. Do you deny it? A. Yes; 

that is a denial, I do not think I did, I say, and that would be 
a denial. 

Q. You do not remember? A. I do not remember. I do not 
think I did. I do not think I could hardly make the statement 
when I do not think she was paralyzed. 

Q. I will ask you if Mrs. Whalen was not present at the time this 
statement was made? A. How could Mrs. Whalen be present when 
I did not make the statement. 

Q. Did you not also say that it was not any use to send for you ; 
you could not do anything for Mrs. Cherry? A. Yes ; I believe— 
now, that ought to be qualified; not to send for me at all times, 
every time there was a little change in her. I made that statement. 








234 JOHN CHERRY ET AL. VS. ELIZABETH ANN WHALEN. 


Q. To whom did you make that statement? A. I do not know. 
Possibly to Mr. Cherry; possibly in the house. I do not know to 
whom. 

Q. Did they continue to send for you every time Mrs. Cherry was 
ailing, not-withstanding your instruction? A. That is putting it 
strongly. They sent for me after that; but whether it was every 
time she was ailing, I cannot tell you. 

485 Q. Sometimes when they sent for you, and after yoa went 
to the house, did it seem unnecessary to you to call? A. I 
can hardly remember that. 

Q. Mrs. Cherry suffered from pneumonia, you say ? A. I do not 
know whether it was pneumonia or bronchitis; one of the two, if I 
am not mistaken. 

Q. You sa}’’ doctors can expect to find pneumonia or bronchitis 
with that difficulty. A. With that difficulty ; yes, sir. It is one of 
the diseases that age brings on. 

Q. Why does age bring it on? A. Why, the tissues are in such 
condition that they are susceptible to it. 

Re-direct examination. 


By Mr. Archer : 


Q. Did you call to see Mrs. Cherry when it was unnecessarv for 
you to be there? A. I do not know. I hardly think so. I do not 
remember. 

EUGENE C. C. WINTER. 


Sworn to and subscribed before me this twenty-second day of 
August, A. D. 1903. 


R. S. BOSWELL, Examine>\ 


486 Jackson Edwards, a witness on behalf of the defendants, 
having been first duly sworn, testified as follows : 

By Mr. Archer : 

Q. State 3 'our name,age, residence, and occupation? A. Jackson 
Edwards. I am thirty-four years old. My residence is 466 I street, 
northwest. I am a watchman of public buildings and grounds. I 
am down to the Henry and Seaton parks, in the mall. They are 
between Maine and Missouri avenues, and Third and Seventh 
streets—two parks. 

Q. How long have you been a watchman there ? A. I was ap¬ 
pointed on September 28,1900. 

Q. Do you know Mr. Cherry ? A. Yes, sir. 

Q. How long have you known him ? A. I have known him per- f 
sonally since that date; I have seen him before. I 

Q. Do you know Mr. Whalen? A. 1 know him; he introduced | 
himself to me. 
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Q. When was that? A. That was either in March-r-the latter 
part of March or April, 1901. 

Q. He is Mr. Cherry’s son-in-law ? A. Yes. He introduced him¬ 
self to me as Mr. Cherry’s son-in-law. 

487 Q. Where was that? A. Down in Seaton park. 

Q. What was the occasion of Mr. Whalen’s visit there, as 
he stated it to you ? 

Mr. David: That is objected to, as utterly immaterial and irrel¬ 
evant, and cannot affect the issues in this case. It is not asked for 
the purpose of contradicting Mr. Whalen upon any point, and I 
think it is entirely inadmissible. 

Mr. Archer: I want to say in reply to counsel that the purpose 
of the examination will be apparent to the court and should be to 
counsel, when he is cool and collected. 

Mr. David : I have shown no excitement at all, and the examiner 
may note that I am now smiling. 

The question was read as follows: 

“ What was the occasion of Mr. Whalen’s visit there, as he stated 
it to you ? ” 

The Witness: He started off with stating what kind of man 
Mr. Cherry was—how mean he was to his family. 

Mr. David: All this is subject to my objection. 

The Witness: About Mr. Cherry saying he was going to get mar¬ 
ried, and renting one of his houses from Mr. Cherry; that he was 
paying eleven dollars a mouth for the house, and Mr. Cherry had 
raised the rent on him, and he was not going to pay the rent; that 
Mr. Cherry had given him notice to get out; and Mi‘. Whalen 

488 said as long as he paid the rent, he did not see how Mr. 
Cherry could make him get out; tliat he was going to see a 

lawyer and see if he could not stay in the house in spite of Mr. 
Cherry; that Mr. Cherry was going to marry a woman in Baltimore, 
and take from his own flesh and blood and give to a person who 
did not care for him. He said that an old man like Mr. Cherry 
marrying looked like lie was losing his mind, and it would not be 
long before Mr. Cherry was in the insane asylum. He said, “ Don’t 
you think Mr. Cherry is crazy?” and I said “ No.” 

Mr. David : This is objected to on the same ground as urged to 
the preceding question; and in addition thereto,on the ground that 
what Mr. Whalen said, even if relevant in this case, which we deny, 
cannot in any way bind the complainant. 

Mr. Archer: The purpose of the examination is apparent. 

(To the witness:) How many times did Mr. Whalen ask you if 
you thought Mr. Cherry was crazy ? A. In Mr. Whalen’s conver¬ 
sation he said two or tliree times he thought Mr. Cherry was crazy; 
and then, in ending, directly asked me the question if I did not 
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think he was crazy, and I said, “ No; positively not.” Then he 
changed his subject. 

Mr. David: I desire to ask counsel for the defendant if he offers 
this testimony for the purpose of showing that the defendant was of 
unsound mind at the time these alleged statements were made. 

489 Mr. Archer : For answer to his question, I am obliged 
to refer counsel to the testimony and to his knowledge of the 

law as to the effect of testimony. 

(To the witness:) Did you see Mr. Whalen again? A. Yes, sir; 
twice after that. 

Q. Where? A. One time at 4J street, or middle of the park. He 
was going down on the east side of 4J street, on the walk, going to¬ 
ward Maine avenue. While it was in the middle of the park, Mr. 
Whalen was going in the direction of Maine avenue. 

Q. Well? A. Then he stopped me and spoke to me about the 
case—spoke of some lawsuit. 

Mr. David : This is all taken subject to m.y objection; and I shall 
ask the court to strike it all out as utterly immaterial in this case. 

The Witness : He had a little different tone on him that day, tell¬ 
ing me liow the case went, and he said Mr. Cherry perjured himself, 
and he ought to be in the penitentiary. 

By Mr. Archer: 

Q. Who ought to be? A. Mr. Cherry. 

Q. What else did Mr. Whalen say on that occasion? A. I did 
not pay much attention to him after that. 

Q. When did you see Mr. Whalen next? A. Not until February 
of the next year. That was 1902. Last year he came to Mr. Cherry’s 
lodge housp. Mr. Kerr and I were on duty that day. I 

490 could not say whether it was February or March; but I 
know it was cold weather. I know we were in the lodge 

house, and were kind of angry at the man because of how he was 
talking about Mr. Cherry, about two different cases—how mean he 
was; said he had as much influence as any other man, and said 
when he got through with him- 

Mr. David : I shall have to break in here. 

Mr. Archer : I insist on the witness proceeding with his answer. 
Mr. David : I must insist on m}' objection at this time. I shall 
move to strike out the entire testimony of the witness. It does not 
in any manner touch the issues in this case, and it is ireelevaut and 
immaterial. I am at a loss to know what purpose it can serve. I 
object to counsel for the defendants attempting to lecture me for 
stating my objections upon the record. I have a right to note my 
objections, and I intend to continue to exercise that right, 
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Bv Mr. Archer : 

Q. Go on, Mr. Edwards. A. Mr.Whalen made several remarks about 
Mr. Cherry not being a fit man at all; and he made some remarks 
about his having an application in and he had not been appointed, 
and he could not understand why they kept such a man as Mr. 
Cherry on the force. He said Mr. Cherry was not fit for the 

491 force—that a marine had knocked him down, and several 
other things. 

Q. Have you ever seen Mr. Whalen since ? A. No, sir; I have 
never put my eyes on him since. 

Cross-examination. 

Bv Mr. David : 

W 

Q. Where were you born ? A. In the State of Texas. 

Q. What part ? A. Kaufman county. 

Q. How long did you live there? A. Twelve years—well, I lived 
there until I was twelve years old, and two years afterward—four¬ 
teen years. 

Q. AVheu did you come to Washington ? A. I came here with 
the army from Atlanta, Georgia, in 1893, 

Q. So that you have been living here since 1893? A. Yes, sir— 
Mav 1st. 

Q. After you left Texas, you say you went to Georgia ? A. Yes, 
sir. 

Q, What did you do in Georgia ? A. I worked for my father 
there for a while, and then I went into the electric railway business, 
in the repair shop. 

Q. Why did you leave Georgia? A. I wanted to move around a 
little bit, in different places. I could always make a living 

492 wherever I went, and if I wanted to- 

Q. Did you come from Georgia to Washington ? A. Not 
direct. I came in 1893. 

Q. What business were you engaged in? A. Kailroading. 

Q. What position did you obtain when you came to Washington ? 
A. I worked with the Capital Traction Company four years and 
five months after I was discharged out of the army. 

Q. You were discharged out of the array when? A. It was a 
athree years’ enlistment. It was in 1896 that I was discharged at 
the Washington barracks, and about two months afterward I went 
on the street cars. 

Q. How long were you in the Washington barracks? A. I was 
two years and nine months, something like that. I came here May 
1st, and I was discharged in February. 

Q. What position did you occupy ? A. Private. 

Q. You got tired of army life? A. My time was up. 

Q. How long was your enlistment ? A. Three years, 

Q. And you served your whole time and was discharged ? A. 
Yes, sir. 
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493 Q. You worked for the Capital Traction Company for how 
long ? A. Four years and five months, 

Q, And quit the company when? A, I resigned—got this posi¬ 
tion one day and went over and resigned the next, 

Q, And that position you are now holding? A, I am holding it; 
yes, 

Q, You have known Mr, Cherry how long ? A, I have known 
him personally since September 28,1900, 

Q, Have you seen him every day? A, I have seen him every 
day and talked with him, 

Q. Is he an intimate friend of yours? A, I should say he was 
intimate, I am with him everyday, A man I associate with every 
da}', I call him an intimate friend, 

Q, I asked the question. A, Yes, 

Q, Has Mr, Cherry talked with you much about this case? A, 
Well, he talked to me about the case in various ways. But, of 
course, he has not said anything like—he told me how it was, and 
everything, 

Q, He explained the whole case to you ? A, No; not by any 
raeo ns, 

494 Q, Well, he talked with you a good deal about it? A. 
Yes; he talks with me about the case once in awhile, 

Q; How often has he talked with you about this case since it 
came up ? A, Not in any particular way. He has talked more or 
less every day of some frivolous thing about the case since begin¬ 
ning the testimony, 

Q, Mr, Cherry has had something to say to you about the case 
every day since it arose? A, No; not by any means, 

Q, You said since we began taking testimony ? A, Well, yes, I 
ask how the case was getting along—something like that, 

Q, You are interested in it? A, Not very much, 

Q, Would you like Mr, Cherry to win it? A, If he is in the 
right, I would, I do not know anything about the testimony, 

Q, From what 3 mu have heard about it, you think Mr, Cherry is 
in the right? A, I do not know anything about that, 

Q, Did you not tell him you hoped he might win it? A, I 
might have done so; but I do not recollect it, 

Q, When was it that you first met Mr, Whalen ? A, In either 
March or April, 

495 Q, Of what year ? A, 1901, 

Q, When this case arose? A, I do not know when this 
case first arose, 

Q, Several years ago. A, 1901 ? That is not several years ago, 
Q, What mouth and year was it that you first met Mr, Whalen? 
A, It was either March or April; I cannot say positively which. 
But it was either one of those two months, to the best of my knowl¬ 
edge. 

Q. You say you had three conversations with Mr. Whalen, or 
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two ? A. I was ill coaveraation with him three times. I was not 
in conversation; he was doing all the talking. 

Q. He came to the lodge house in 1901, and the fall and the spring 
of 1902? A. No, sir; once in March or April, and the other in 
February. 

Q. The first of March or April? A. Yes, sir. 

Q. When? A. 1901. 

Q. And the next? A. The spring of 1902. I do not mean the 
next meeting. I saw him twice in 1901, and then I saw him in the 
next February or March of 1902. 

496 Q. So that, it w-s nearly a year afterward ? A'. The first 
two visits to me was not a year apart; something like that. 

Q. Mr. Whalen came up to you and said, “I’m Mr. Whalen”? 
I A. He said, “ I’m old man Cherry’s son-in-law.” That is the way 
[ he introduced himself. 

I Q. Where were you standing? A. On the walk between street 
I and Main- avenue. 

Q. He came up to you and said, “ I’m old man Cherry’s son-in- 
law ” ? A. Exactly. That is the way he started off. 

Q. He knew that you were an intimate friend of Mr. Cherry ? A. 
I do not know what he knew. 

Q. What kind of looking man is Mr. Whalen? A. He is of light 
complexion, has a moustache, and looks like he weighs 150 pounds— 
140 or 150 pounds. 

Q. How much conversation or time did he take up? A. Fifteen 
minutes or more. 

Q. He abused old man Cherry very much? A. Yes, sir; he 
abused him a good deal. 

Q. What did he say, Mr. Edwards? A. He said he was taking 
I from his own flesh and blood—that he was a very mean man, tak¬ 
ing from his own flesh and blood, and giving to people in 

497 Baltimore, who were no relation of him, and so forth. 

Q. He said the old man had gotten married? A. He said 
he was going to get married. 

Q. And was going to give this property to somebody other than 
his own flesh and blood ? A. That is what he meant—seemed to. 

Q. What did you say? A. Now, to tell you the truth, I did not 
give my time to say much. 

Q. Did you say anything? A. If I did, I do not remember now. 
I told him positively after he got through and said, “ Don’t you 
think he is crazy?”—I said, “Certainly not; he has as much sense 
as I have; if you consider me crazy, you can consider him crazy.” 

Q. You did not take Mr. Cherry’s part other than to say he was 
not crazy ? A. I did not listen to the man; he was talking to my 
partner. 

Q. Did you tell Mr. Cherry that ? A. I did. 

Q. What did Mr. Cherry say ? A. I do not remember exactly 
the words that he said. He did not say very much about it any 
way. 
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Q. What did he say ? A. I disremeraber what he did say. I do 
not remember him saying anything at all. 

498 Q. How long after this conversation was it before you told 
Mr. Cherry ? A. I told him that evening. 

Q. You went right over to him and told him? A. He was there 
then. 

Q. Did you make a note of this? A. No, sir; I did not. 

Q. You did not write it down? A. No, sir; I did not. 

Q. When was the next conversation ? A. I guess it was some¬ 
thing like a month or two after that. I could not say. 

Q. And Mr. Whalen came right up to you ? A. No; I recognized 
him the next time. 

Q. What did he say the next time? A. He commenced talking 
about the old man—that he beat him in a lawsuit; that the old 
scoundrel ought to be in tlie penitentiary—that he had perjured 
himself on tiie stand. 

Q. Did Mr. Whalen sa}’^ how Mr. Cherry perjured himself? A. 
No; he did not say. 

Q. Was that all he said f A. That is about it. 

Q. He came up and said he thought the old man ought to be in 
the penitentiary? A. He started off on the case. 

499 Q. What case did he start on? A. Mr. Cherry and him¬ 
self—Mr. Clierry putting him out of the house. That is the 

case he had reference to. 

Q. Whalen spoke of Cherry putting him out of the house? A. He 
was out of the house. 

Q. And Whalen spoke to you about it? A. He spoke to me 
about it in the first place, and he was out of it then, and he spoke 
of what kind of a man he was. 

Q. What did he say? A. I cannot remember the particulars of 
the conversation. 

Q. You went off and told Mr. Cherry ? A. I do not know whether 
I told Mr. Cherry that evening or not. I do not remember about 
the conversation. 

Q. When did you tell Mr. Cherry ? A. 1 could not tell. 

Q. Where did you tell him ? A. I do not know whether the old 
man was on leave or not. 

Q. You told him? A. I am not positive whether I told him that 
conversation. I was not interested and cared nothing about it. 

500 Q. You regard that as important? A. If you are working 
with a man every day, and some man comes to you and talks 

that way, you would tell him. 

Q. You regarded it as important? A. I do not know anything 
about the importance. I did not know what it was to be. 

Q. Did you regard the heaping of abuse on Mr. Cherry as im¬ 
portant for him to know ? A, I do not know anything about the 
second time. I did tell him about the first one, his coming up and 
talking to me like he did. I went over and told Mr. Cherry 
about it. 
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Q. You did not pay much attention to Mr. Whalen ? A. The 
first time I did. 

Q. The second time you did not? A. I paid very little attention 
to him the second time, 

Q. Why? A. I was disgusted, a fellow to come up and talk the 
way he did. 

Q. How about the third time ? A. Something about foolishness, 
about the old man. He said he had things enough, and that when 
he got through, Mr. Cherry would know a thing or two. 

Q. What time does Mr. Cherry go to work ? A. At five o’clock, 
and works eight hours. 

501 Q. Did you see Mr. Cherry at his house ? A. No, sir. How 
could I visit ills house when I was on duty. 

Q. Did you ever visit Mr, Cherry’s house ? A. Three or four 
times—once or twice a year since I have known him. 

Q. Since March, 1901 ? A. Yes, sir. 

Q. You did not know his wife? A. I had not seen her. It is 
very seldom that I go down to see him. 

JACKSON EDWARDS. 


Sworn to and subscribed before me this 25th day of August. A. D. 
1903. 


R. S. BOSWELL, Examiner. 


502 Thomas P. Callahan, a witness on behalf of the defend¬ 
ants, having been first duly sworn, testified as follows: 

By Mr. Archer: 

Q. Give your name, age, residence and occupation. A. My name 
is Thomas F. Callahan; I am twenty-seven years old; my home is 
1408 A street, southeast, and I am a plumber. 

Q. Are you related in any way to Mr. Cherry? A, Yes, sir. 

Q. How. A. I married his granddaughter, 

Q. Daughter of whom ? A. The daughter of Mrs. Skinner. 

Q. Do you know Mrs. Whalen, the complainant here? A. Yes, 
sir. 

Q. Do you know Mr. Whalen, her husband? A. Yes, sir. 

. Q. How long have you known Mr. Whalen ? A. Near four 
months. 

Q. Where was he when you met him ? A. He was in his house 
when I met him first. 

Q. How did you happen to meet him ? A. I understood that he 
wanted to see me, and 1 went up to his house. 

603 Q. Who was present? A, Mrs. Whalen and Mr. Whalen. 

Q. That was the first time you saw Mr. Whalen? A. Yes, 
sir, 

Q, Did you have any conversation with him then in relation to 
Mr. Cherry? A. Yes, sir. 

Q. What was it? 

16—1499 A 
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Mr. David: I object to that, on the ground that it is utterly im¬ 
material in this case. It would not throw any light upon the issue 
involved here, and I do not understand for what purpose it is of¬ 
fered. 

The Witness : I do not remember all the conversation; but it 
was in reference to how mean Mr. Cherry had been toward them in 
putting them out of the house, and so forth, and that brought out 
this action against him. That is about all tliat I remember at that 
particular time. 

By Mr. Archer: 

Q. Did you see Mr. Whalen again after that? A. Yes, sir. 

Q. Where? A. I met him in the morning when I would be going 
to work, on the cars on several occasions. 

Q. Did you have a conversation with him then? A. Yes, sir. 

Q. In relation to the same matter? 

Mr. David : The same objection. 

The Witness: Yes, sir. 

By Mr. Archer: 

604 Q. What did Mr. Whalen say on that occasion? 

Mr. David : I make the same objection as was urged to the origi¬ 
nal question. 

The Witness: He said he had been beaten by Mr. Cherry in one 
case, and that it had already cost him, Mr. Cherry, eleven hundred 
dollars, and before he got through it would cost him a great deal 
more—he would not have anything. 

By Mr. Archer : 

Q. Cost whom eleven hundred dollars? A. Mr. Cherry. 

Q. Anything else ? A. He said, also, that Mrs. Skinner had per¬ 
jured herself, and that she was going to be handled for that, and 
when he got done with her and through with Mr. Cherry, he was 
going to push her for that, and then she would not have her house. 

Q. When was that ? A. Sometime in the month of April. 

Mr. David : All this witness’ testimony is objected to upon the 
further ground that the declarations of Mr. Whalen do not, in any 
manner, bind this complainant; and, further, that when Mr. Whalen 
was upon the witness stand counsel ought, to be fair to him, have 
asked if he made such statements to this witness. This testimony 
does not in any manner contradict anything that Mr. Whalen said ; 
and, for that reason, all of this witness’ testimony is entirely inad¬ 
missible. 

505 By Mr. Archer : 

Q. What, if anything, did he say to you about your relations 
with Mr. Cherry ? 
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Mr. David : I make the same objection. 

Tile Witness : Mr. Whalen called at the house one evening, and 
inquired as to how my wife was getting along, and he seemed to be 
very much interested in her welfare. He said that he had heard 
that she was iu a pretty bad way, and wanted to know if 1 knew 
how she was getting along—that he had heard she was in a pretty 
bad condition. Then be went on to state that Mr. Cherrv had been 
talking about me, and had said that I was a drunkard, and one 
thing and another like that—that he gave me a very bad name. 
Mr. Whalen said that he had heard this through a party who said 
he heard it from other parties, and that he would try to find out who 
they were and tell me about them. I said that I would see Mr. 
Cherry, and if he was talking about me, I would make him answer 
to me. 

By Mr. Archeb : 

Q. At how many conversations was Mrs. Whalen present ? A. 
Only one. 

Q. The first one ? A. Yes, sir—at his house. 

506 Cross examination. 

By Mr. David : 

Q. Did you tell Mr. Whalen how your wife was when he asked 
you? A. Yes. 

Q. What did you tell him ? A. As far as I knew when I heard. 
I do not know just what I told him. 

Q. Did you know how your wife was? A. Yes, sir; I knew from 
hearsay. 

Q. Did you not know of your own knowledge? A. No, sir. 

Q. Why? A. I was not living there. I was living with my 
aunt, my own people. 

Q. You were not living with your wife? A. No, sir; she was with 
her own people. She was very ill, and her mother was taking care 
of her. 

Q. How long has it been since you lived with your wife? A. 
Ever since the 21st of February. 

Q. Of what year? A. This year. 

Q. You had a falling out? 'A. Well, yes. 

Q. What was the matter ? A. Well, that I decline to state. That 
has nothing to do with this case. 

507 Q. Mrs. Skinner is your mother-in-law? A. Yes, sir. 

Q. She told you to leave the house ? A. Yes, sir. 

Q. And you left? A. Yes, sir. 

Q. You were doing nothing? A. Sir? 

Q. You were doing no work ? A. Not at that time—no, sir. 

Q. And Mrs. Skinner was supporting both of you ? A. No, sir. 

Q. You were not paying any board at the house ? A. Partly. I 
as back in my board. 
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Q. Why did she tell you to go? A. Mainly on that account. I 
suppose it was on that account. 

Q. Did you not tell Mr. and Mrs. Whalen at their home, 14th 
street, northeast, No. 213, that your mother-in-law, Mrs. Skinner, 
had put you out of the house because you had failed to pay board, 
and that you had been drinking ? 

Mr. Akcher : That is objected to as immaterial. 

The Witness : No, sir; I did not tell her that I had been drink- 
ing. 

508 By Mr. David : 

Q. What did you tell Mr. and Mrs. Whalen about that? 

Mr. Auchee: That is objected to as immaterial and irrelevant. 

(By Mr. David :) 

Q. What did you tell about the matter? A. What matter? 

Q. About being put out of the house? A. I told them very 
little. 

Q. What did you say ? A. I do not re-ember that. They said 
that they had heard 1 was put out for those reasons; I told them I 
had been put out for- 

Q. Failure to pay your board bill ? A. Suppose that was the 
cause of it. 

Q. And drinking, too? A. I was not drinking. 

Q. AVas not that the reason urged by Mrs. Skinner? 

Mr. Archer : That is objected to. 

The AVitnbss: That is what I heard. 

Mr. Archer: That is objected to as hearsay. 

By Mr. David : 

Q. You do not live with your wife now ? A. No, sir. 

Q. What do you do ? A. I am plumbing. 

609 Q. How much do you earn ? A. Three dollars and fifty 
cents a day. 

Q. And do you support your wife ? A. Yes, sir. 

Q. What did you go to Mr. Whalen for? A. Because Mr. Whalen 
had left word at my house—at the place where I am residing—to 
come to see him. I was told that he was there twice. 

Q. After you went there and had this talk with Mr. Whalen, you 
told Mr. Cherry about it ? A. No, sir. I wett to see what the re¬ 
mark was that Mr. Cherry said to him. 

Q. Then you told Mr. Cherry what Mr. Whalen said about him ? 
A. Yes—I told him during the conversation. 

Q. You did ? A. Certainly I told him. 

Q. That is how you happened to be a witness in this case? A. 
That is how I happened to be a witness in this case. 
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Q. You say you support your wife and baby ? A. Yes, sir. 

Q. How much do you give them a week ? A. That is my busi¬ 
ness ; it does not concern you. 

Q. Do you refuse to answer? A. Yes, sir. 

510 Mr. Archer : I object to that. 

By Mr. David : 

Q. You do not give your wife and baby anything? 

Mr. Archer : I object to that. 

The Witness : Yes, sir. 

By Mr. David : 

Q. You send it down every week ? 

Mr. Archer: That is objected to. 

The WiTNisss: I take it to her. 

By Mr. David : 

Q. Why do you not live with your wife? 

Mr. Archer : That is objected to. 

The Witness : I have my own reasons. 

THOMAS F. CALLAHAN. 


Sworn to and subscribed before me this 25th day of August, A. D. 
1903. 


R. S. BOSWELL, Examiner. 


611 Thomas O’Neill, a witness on behalf of the defendants, 
having been first duly sworn, testified as follows: 

By Mr. Archer : 

Q. State your name, age, residence and occupation. A. Thomas 
O’Neill; 57; I live at 319 V street, nortlieast; and I am sergeant of 
park watchmen, or I go around to all the parks. 

Q. Do you know Mr. Cherry ? A. Yes, sir. 

Q. Do you know Mrs. Whalen ? A. I do not. 

Q. Do you know Mr. Whalen ? A. I saw him once. 

Q. When ? A. In last year, about July, 1902. 

Q. Where did you see him ? A. I saw him in the War Depart¬ 
ment where I was doing some writing, in the office of the commis¬ 
sioner of public buildings and grounds. He came to see me how 
it was that Mr. Cherry was not discharged. 

Mr. David : This is specifically objected to, upon the ground that 
it is utterly immaterial in this case. What Mr. Whalen said upon 
this subject does not bind this complainant, and it does not contra¬ 
dict Mr. Whalen, and is in no manner connected with this case. 
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512 By Mr. Akchbr : 

Q. Is that all of the conversation that you had with Mr. Whalen? 

Mr. David : I make the same objection. 

The Witness : No; I informed him that he was not discharged 
on account of the Colonel having investigated the case thoroughly. 

By Mr. Archer : 

Q. What colonel? A. Bingham, the United States officer in 
charge of public buildings and grounds. 

Q. And wliat case was that he thoroughly investigated ? A, The 
complaints that were made against Mr. Cherry by a woman named 
Girard. He asked about several anonymous letters. 

Mr. David : That is objected to. All this is subject to my objec¬ 
tion. 

By Mr. Archer : 

Q. You say Mr. Whalen mentioned about the letters? A. Yes, 
sir—several letters sent to me off and on stating about Mr. Cherry’s 
scandalous conduct. 

Q. Do you know a woman named Rosella Reeves? A. I inter¬ 
viewed her in reference to these charges that were made against Mr. 
Cherry. 

Q. How did you happen to interview her ? A. I was referred to 
her. She was put down as one of the witnesses who knew 

513 certain alleged conduct of the watchman. 

Q. Do you know how she came to be down as a witness ? 
A. I do not. Well, I do not know how she did come to be a wit¬ 
ness. 

Q. Did she give her own name? A. The letters of complaint 
from Mrs. Girard made reference to this Mrs. Reeves as being a wit¬ 
ness to some of the alleged complaints against Mr. Cherry. 

Q. Did Mrs. Reeves sign that letter ? A. No: I do not think she 
did. 

Mr. David : Mr. Archer, have you that letter ? 

Mr. Archer: No ; I do not know where it is. 

(To the witness;) You say that you interviewed Mrs. Reeves ? A. 
I interviewed Mrs. Reeves and also Mrs. Girard about the alleged 
complaints, and I came to the conclusion that there was a conspiracy 
begun- 

Mr. David: I want to note ray objection to the conclusions 
reached by this witness, and to his opinion with reference to this in¬ 
vestigation, for the reason that I do not understand for what purpose 
all this testimony is introduced. 
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By Mr. Archer : 

Q. How did you come to investigate this case? A. I was ordered 
to investigate the case by Colonel Bingham, the officer in charge of 
public buildings and grounds. I did so. 

514 Q. What became of the case? A. It was disposed of by 
Colonel Bingham upon my recommendation, that there ap¬ 
peared to be a conspiracy between several persons to injure the 
watchman, and the Colonel disposed of the case by finding no 
criminalitv attached to the watchman. 

Q. And you say it was with reference to that case that Mr. Whalen 
asked you ? A. Yes; in reference to that case. Mr. Whalen came 
to see how it was disposed of. 

Cross-examination. 

By Mr. David : 

Q. What did Mrs. Whalen do about it ? A. I do not know that 
she did anything. 

Q. Mr. Whalen came and asked you what disposition had been 
made about this grave charge against Mr. Cherry? A. Yes. 

Q. You told him nothing was done? A. I told him of my find¬ 
ing in the case, and I gave him the general statement that in my 
opinion there were two women in the case, and in my opinion it was 
a conspiracy. And I stated those facts to th.e Colonel, and the Colonel 
concluded that that was the case. 

Q. What was the charge against Mr. Cherry? A. That there 
were improper relations between the watchman and Mrs. Gi¬ 
rard. 

615 Q. Between Mr. Cherry and Mrs. Girard 7 A. Yes, sir. 

Q. That was during the lifetime of Mr. Cherry’s wife? 
A. Yes, sir. 

Q. What year? A. I do not know the year. The complaint 
came in 1902. 

Q. The complaint came to Colonel Bingham that the defendant 
in this case was guilty of criminal relations with Mrs. Girard?, A. 
Yes, sir; that was one of the complainants. 

Q. What other complaints were there? A. Several anonymous 
letters which are on file in the department with the proceedings 
against this watchman—not on file in the court, but in the depart¬ 
ment. 

Q. Mrs. Whalen was not a witness in that case ? A. I do not 
know that she was, directly. 

Q. Was she indirectly ? A. From hearsay. 

Q. I want your own knowledge. A. Tlie Colonel told me 

Q. Never mind what the Colonel told you. A. No; I do not 
know of my own knowledge. 

Q. Then, when you say indirectly, you make a mistake? A. I 
am sure I did not see anything. 
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616 Q. How are you sure? A. Because the Colonel told me 
that Mrs. Whalen came to his house to make complaint 

against Mrs. Cherry. 

Q. That is hearsay, what somebody else told you ? A. Somebody 
else told me. 

Q. What witnesses did you hear? A. Mrs. Girard and Mrs. 
Reeves. 

Q. Mrs. Girard testified that Mr. Cherry had been guilty of 
criminal relations with her for years, did she not ? A. No, sir; she 
did not. 

Q. What did she testify? A. She was very close and nice; she 
would not make a statement either way. 

Q. What was her testimony? A. When I first saw her in the 
morning, I asked her if she had those relations with the watchman. 
She stared at me fifteen minutes and would not give me any answer. 
She said, “ I will see you and give you an answer in the evening.” 
I said, “ Where will I see you?,” She directed me to a place on 
Tenti) street near Pennsylvania avenue. I called around in the 
evening, told her m 3 ' business, showed her her letter—^stated the 
complaints, and asked her if it was so—that those relations between 
herself and Mr. Cherry were the fact, and she said she was advised 
not to make a statement either way. I asked her if she knew 

617 Mr.s. Whalen. She said yes, that she knew Mrs. Whalen very 
well, and that she was a badly treated woman. 

Q. Who was a badly treated woman ? A. That Mrs. Whalen had 
been. 

Q. Did you swear the witnesses? A. I did not. 

Q. Did you swear Mr. Cherr}' ? A. No. 

Q. Did an 3 ’body swear the witnesses in the case ? A. No. 

Q. Did Mr. Cherry testify ? A. He submitted his own statement 
in writing to the Colonel. 

Q. And he denied it? A. Yes, sir; and he denied it. 

Q. Mr. Cherry said he never had any criminal relations with Mrs. 
Girard? A. Yes, sir. 

Q. He signed that statement in writing? A. Yes, sir. 

Q. Did he make oath to it? A. No, sir; he did not. 

Q. He said to you verbally and in that written paper that he 
never had any criminal relations with that woman ? A. That he 
never had any criminal relations with that woman. 

517J Q. Did Mr. Cherry produce any witnesses in his own be¬ 
half? A. No; I do not believe he did. Those kind of cases 
do not have witnesses often. 

Q. You do not understand my question. A. You asked me did 
he produce any witnesses in his own behalf. 

Q. Yes—did Mr. Cherry produce any witnesses in his own be¬ 
half? A. No; onl}'his personal statement. 

Q. Your investigation covered the examination by you of Mrs. 
Girard? A. Mrs. Girard. 
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Q. And the production of Mr. Cherry’s statement and denial. Is 
that it? A. And this woman on street, Mrs. Reeves. 

Q. She was present? A. Not at that time. I interviewed them 
separately. 

Q. What did Mrs. Reeves testify ? 

Mr. Archer : I object to that. That is calling for hearsay testi¬ 
mony. 


(By Mr. David :) 

Q. What did she say ? A. She made mention—spoke of suspi- 
I cions circumstances connected with Mr. Cherry and this Mrs. Girard, 

I though she did not want to be brought up in the matter at all, 

I 518 Q. What suspicious circumstances did she tell about ? A. 
j About their meeting each other in Henry park. 

Q. They used to meet every night, did they not? A. I do not 
i know. 

Q. Mrs. Reeves said so ? A. No; no't every night. 

I Q. Every other night j very frequently ? A. She made some 
mention of their meeting in the park, and she was very vehement 
against Mr. Cherry for the treatment he gave his family generally. 
That is why I came to the conclusion, with the anonymous letters, 

I that there was a conspiracy to injure the watchman. I did not 
place any credit in the statements. 

Q. Mr. Cherry was honorably acquitted ? A. He was honorably 
acquitted. 

Q. You did not call for any further proof than Mrs. Girard, Mrs. 

^ Reeves and Mr. Cherry? A. I took the watchman’s statement and 
that of the principal complainant, Mrs. Girard. 

Q. And she refused to say anything about it? A. She would not 
make any statement. 

Q. She would not charge him with it, or deny it ? A. She said 
she was advised not to make any statement, whether she did or 
did not. 

519 Q. Why did you not try to get Mrs. Girard to make state¬ 
ment about this thing? A. I did. I asked her if there was 
any criminality in the matter. I said I would like to know it for the 
good of the service, and that Mr. Cherry would be dealt with ^ccord- 
ingly. 

Q. You did not probe it any further ? A. I probed it as far as 
necessary. 

Q. You just reached the conclusion that there was a conspiracy ? 
A. I probed it thoroughly. I met this lady down on 4J street. She 
had a complaint to make against Mr. Cherry, saying that he was 
an old rascal, and all that. 

Q. There was some letter about which Mr. Archer asked you with 
Mrs. Rosella Reeve’s name signed to it? A. It was not signed to it. 
My recollection is that she was referred to as, a witness. 

Q. Where is that letter ? A. On file in the department. 


R 
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Mr. David : I object to this witness testifying to the contents of a 
letter or any signature to it, as it now appears that that letters is 
in existence and on file in the department, and I shall move to 
strike out the testimony relating to the contents of that letter as 
asked about by Mr. Archer. 

620 Re-direct examination. 

By Mr. Archer : 

Q. Did Mrs. Girard tell you that Mr. Cherry promised her a brick 
house ? 

Mr. David : I object to that, as immaterial. 

The Witness : I do not remember that she did. 

Re-cross examination. 

4 

By Mr. David : 

Q. Do you not know that Mr. Cherry promised to marry Mrs. 
Girard ? A. I do not know, indeed. 

Q. You never heard that before? A. No; I do not think I did. 
Q. You do not know anything about it, do you? A. I am not 
as intimate as that with her. I know something about the case, not 
the promise of marriage. I do not know anything about that. 

Q. You never heard that before? A. I do not think I have. 

Q. Have you heard it? A. I do not think that I did. I do not 
remember that. If I ever did hear it, I do not remember. 

Q. Mr. Cherry was showing marked attentions to Mrs. Girard, 
was he not? A. I do not know ; but it was alleged that he was. 

Q. You could not find any proof of it at all ? A. Not a bit. 
521 Q. Not a bit? A. I could not. 

Re-redirect examination. 

By Mr. Archer : 

Q. Mrs. Girard is married and living with her husband? A. 
Mrs. Girard is married, has two children, and is living with her hus¬ 
band. That is what she said in her statement. She told me that. 
I questioned her on that. 

m 

Re-recross examination. 

By Mr. David : 

Q. You do not know whether Mrs. Girard lived with her husband, 
or not? A. Not from personal knowledge. That is her statement. 
She made that statement to me. 

Q. She is living in the same house, but not co-habiting with him ? 
A. I did not go into the details. 
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Q. You do not know anything about that at all ? A. No, sir—not 
the close relations of the husband. 

Q. Do you not know that Mrs. Girard and her husband have not 
cohabited? A. I cannot state anything about their cohabiting. 
Plenty of men and women live together who do not cohabit to¬ 
gether, I suspect. 

THOMAS O’NEILL. 


622 ■ 


I 

I 

I 


Sworn to and subscribed before me this 25th day of August, 
A. D. 1903. 


R. S. BOSWELL, Examiner . 


David C. Kerr, a witness on behalf of the defendants, having 
been first duly sworn, testified as follows: 

By Mr. Archer: 

Q. What is your business ? A. Watchman in the park. 

Q,. What is your age ? A. Forty-three. 

Q. How long have you been a watchman in the park? A. 
Twenty-two years. 

Q. How long have you known Mr. Cherry ? A. Twenty years. 

Q. Do you know Mr. Whalen ? A. I knew Mr. Whalen when I 
was at Dupont circle; but not to speak to him. 

Q. Did you ever have a speaking acquaintance with him? A. 
He had with me; but I not with him. 

Q. When was that ? A. Tliat was in 1902, in the watchbox. 

Q. What was the occasion of Mr. Whalen visiting there as he 
stated it? 

Mr. David : That is objected to, as being utterly immaterial and 
irrelevant. 

523 The Witness: Just about the same that Mr. Ed wards said— 
a soldier had knocked Mr. Cherry down in the presence of 
me; which was not so—abuse and such like. And then he turned 
around and asked if I did not think the old man was a fit subject 
for the insane asylum. I told him no. And in May I met him at 
the circus grounds, and he approached me on the subject again, and 
he said didn’t I think the old son of a gun was a fit subject for the 
insane asylum. 

By Mr. Archer : , 

Q. Was that the epithet that Mr. Whalen used? A. You can put 
it as you choose. 

Q. What did Mr. Whalen say ? A. He said the old son of a b— 
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Cross examiuatiou. 


By Mr. David : 


Q. You say Mr. Whalen’s abuse was the same as testified to by 
Mr. Edwards. How do you know that? A. I was in the box with 
Edwards. 

Q. You beard the first conversation between Edwards and 
Whalen ? A. Yes, sir. 

Q. What did Edwards say ? A. Edwards said he did not believe 
it. 

Q. When did you tell Mr. Cherry about this? A. When Mr. 
Cherry came on duty that night I told him. He did not come on 
duty until eight o’clock that night. 

524 Q. You say that Mr. Whalen said he thought old man 
Cherry was crazy ? A. Yes, sir—and asked if I did not think 

the same thing. 

Q. Why did Mr. Whalen think so, because he lived with Mrs. 
Girard ? A. That I cannot answer. I do not know about Mrs. 
Girard. 

Q. He never mentioned Mrs. Girard’s name? A. Who, Whalen? 
Q. Yes. A. Oh, no, sir. 

Q. Did Mr. Whalen tell you about Mr. Cherry living with Mrs. 
Girard? A. No, sir. 

Q. Did he mention Mrs. Girard’s name ? A. No, sir. 

Q. And he abused Cherry ? A. Yes, sir. 

Q. About what ? A. The way Mr. Cherry abused his family. 

Q. How did Mr. Whalen say Mr. Cherry abused his family”? A. 
I did not pay any attention; it went in one ear and out of the 
other. 

Q. Whalen cursed Cherry? A. Yes, sir; two or three times. 

Q. What did he call him? A. That he was an old sou of 

525 a b— and a fit subject for the insane asylum, and did I not 
think so? 

Q. What did you say? A. " No.” I said that I had been 
with the old man for twenty years, and I never knew that. 

Q. Did you know Mrs. Whalen? A. I met her in Mr. Cherry’s 
house. Her father introduced her to me. 

Q. Did Mrs. Whalen abuse her father ? A. No, sir. 

DAVID C. KEER. 


Sworn to and subscribed before me this 25th day of August, A. D. 
1903. 


R. S. BOSWELL, Examiner. 

Adjourned to meet on Friday, the twenty-eighth instant, at nine 
o’clock, a. m. 
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626 Washington, D. C., August 28,1903. 

The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

John T. Skinner, a witness on behalf of the defendants, having 
been first duly sworn, testified as follows : 

, By Mr. Archer : 

I 

Q. State your name, age, residence and occupation. A. John T. 
Skinner. 1 am twenty-two years old. I live at 437 Seventh street, 
southwest. I am employed in the Treasurj' Department as a coin 
handler. 

Q. Are you married or single ? A. Married. 

Q. What is your relation to the complainant and defendant in 
this suit ? A. Grandchild to the defendant, and nephew to the com- 
! plainant. 

Q. Do you remember when your grandfather lived at the house 
with Mrs. Whalen ? A. I do. 

Q. Where did he go when he left Mrs. Whalen? A. To my 
■ mother’s house, 305 McLain avenue, southwest. 

Q. Where were you then living? A. At 305 McLain avenue, 
southwest. 

Q. Are you able to fix the date when Mr. Cherry moved to 

627 your mother’s house? A. Between the 18th and 20th of 
March, 1901. 

Q. Did you have any conversation with Mrs. Whalen about Mr. 
Cherry and about that time ? A. I did not. 

Q. Did you have any conversation about that time about Mr. 
Cherry with Mr. Whalen? 

Mr. David ; That is objected to. The witness cannot state any 
conversation that he may have had with Mr. Whalen, for the reason 
that he cannot in any manner bind Mrs. Whalen. The conversa¬ 
tion is immaterial, and irrelevant, and does not touch any issue in 
this case. 

The Witness : I did. 

By Mr. Archer : 

Q. Where was that conversation ? A. At my home, 305 McLain 
avenue, southwest. 

Q. When was it? A. In the evening between those dates—be¬ 
tween the 18th and 20th of March, 1901. 

Mr. David : This is subject to my objection. 

By Mr. Archer : 

Q. What was the conversation ? 

Mr. David : The same objection. 
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The Witness : First and foremost, Mr. Whalen called for me to 
come to his home. Knowing what he wished, I declined. He sent 
for me twice, and then he came to my house, and wanted to know 
what I thought of this case. 

628 By Mr. Archer : 

Q. What case? A. This business of grandfather st.irting to be 
married. I said that grand father was old enough to take care of him¬ 
self. Mr. Whalen then wanted to know if I did not think my 
grandfather was crazy; and I said I thought he was capable of 
taking care of himself. He then turned on my mother and blamed 
her for taking my father in. I told him that I was the eldest child ray 
mother had, and I would not allow anybody to speak disrespectfully 
of her. There were a few words more, and then he said he would 
go to see my uncle at the Treasury Department—attempted to go. 

Q. How do you know that he attempted to do that? 

Mr. David : I object to that, because it does not in anyway prove 
or disprove any fact in this case. It is immaterial for what reason 
Mr. Whalen went to the Treasury Department. 

The Witness ; I did not say that he went to the Treasury De¬ 
partment. 

By Mr. Archer: 

Q. How do you know that he attempted to go to the Treasury 
Department? A. I know he said he would go to the Treasury De¬ 
partment. 

Q. Said it to whom? A. Said it to me. 

529 Q. AVhen? A. Said it on that very evening, as we stood 
out at the door. 

Q. That very evening ? A. Tliat very evening. 

Q. Did you afterward have a conversation with Mr. Whalen about 
it? A. I did not. 

Q. Do you remember your grandmother’s illness—Mrs. Cherry’s 
illness? A. I do. 

Q. What was her condition prior to the time she had the fall in 
her yard ? A. Well, I should say it was poor; but not for a woman 
considering her age. She was able to go around the house and do 
work that was light, but nothing extremely heavy, or anything of 
that description. For instance, she was able to cook a meal and to 
go around. 

Q. After the fall, what was her condition? A. Two or three 
months she was confined, and then she was able to do light work—• 
maybe wipe a dish, and assist in preparing a meal, and sit on the 
porch. And I have seen her at my home, 305 McLain avenue, 
S. W. 

Q. After the fall ? A. After her fall. 

530 Q. Who, if anybody, attended to Mrs. Cherry, if you 
know ? A. Do you mean in a professional way, or just 

simply- 
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Q. Did anybody attend to her in a professional way ? A. Doctor 
Winter. 

Q. Who attended to her, if at all, in the way of waiting on her? 
A. I should say ray mother. 

Q. Anybody else? A. Well, Mrs. AVhalen was living next door. 
I do not see why she could not go in there once in awhile. My 
mother, I can speak of distinctly. 

Q. Do you know that your mother did attend to her mother, Mrs. 
Cherry ? A. I do, most emphatically. 

Q. To what extent? A. To the extent of neglecting her own 
home. On one occasion I went home, and I asked where mother was, 
and I was told- 

Mr. David: I object to this witness testifying to what he asked, 
or to anything that he was told, on the ground that it is hearsay evi¬ 
dence, particularly what other people told him. 

By Mr. Archer : 

Q. I do not want you to tell what yon were told. I asked you to 
what extent your mother attended Mrs. Cherry ? A. I will 

581 say that she was at my grandmother’s waiting on her. 

Cross examination. 

By Mr. David : 

Q. When was it that Mr. Whalen sent for you ? A. About the 
18th or 20th of March. 

Q. You said that you knew about what he wanted with you ? A. 
I had an idea. 

Q. What did you think he wanted with you ? A. I had an idea 
that his next question would state very plainly what he wanted. 

Q. Will you state what he wanted ? A. I decline. 

Q. Wliy do you decline ? A. Why do I decline ? Well, I say I 
have the privilege of declining that question. 

Mr. Archer : I should have objected to the question before this, 
and consequently to this question, on the ground that Mr. David is 
calling for a guess on the part of this witness as to what Mr. Whalen 
wanted him for. The witness has only assumed that Mr. Whalen 
wanted him for some one purpose or another. The witness stated that 
he had not seen Mr. Whalen up to that time with regard to this 
matter. At the same time, I direct the witness to answer, as he 
must answer all Mr. David’s questions when they are proper ques¬ 
tions. 

582 Mr. David : I submit that this witness is not the judge of 
what may be proper or what may be improper questions, nor, 

indeed, is the examiner, under our practice. It is the duty of the 
witness to answer every question put to him. 

Mr. Archer : I think that is a proper statement of the law. 
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Mr. David : And unless the witness answer my question, I serve 
notice on the other side that I shall move to suppress the entire 
deposition of the witness. 

The Witness: I will answer that question. As Mr. Archer said, 
I assumed the idea of what Mr. Whalen wanted, not having seen 
him before. 

By Mr. David : 

Q. I asked you why you declined to answer ray question, not to 
state what Mr. Archer suggested to you. A. I will answer that 
question. As Mr. Archer made the suggestion, I had not seen Mr. 
Whalen before, and I assumed what he wanted. 

Q. What did you assume that Mr. Whalen wanted with you ? 
A. Simply to talk over this case, and possibly bring me ar-und to 
another way of thinking—to make my grandfather out crazy be¬ 
cause he pretended to get married again. 

Q. Did you refer to the equity suit when Mr. Cherry was married ? 
A. [ speak of the time Mr. Whalen visited my home to 

533 see me. 

Q. When was it; before this suit started? A. I think it 
was the 18th or 20th of March, after that suit occurred. 

Q. I will ask you whether that was not long before this suit oc¬ 
curred ? A. The 18th or 20th of March, 1901. 

Q. That the conversation occurred ? A. That the conversation 
occurred. 

Q. When was this suit started ? A. That I could not say. 

Q. Before or after the conversation ? A. Long after. 

Q. So that, you did not go to see Mr. Whalen ? A. I did not; 
no, sir. 

Q. Did he come to see you? A. He did. 

Q. What did you say he said ? A. He said that he wanted to 
know what did 1 think of this business. 

Q. What business? A. My grandfather intending to get mar¬ 
ried. 

Q. And you said what ? A. That I thought my grandfather was 
old enough, capable enough to take care of himself. 

Q. Did you speak to your grandfather then ? A. No, sir. 

534 Q. Why ? A. I do not know that I had occasion to speak 
to him. 

Q. You were on unfriendly terms with him ? A. Not in the least, 
and never have been. 

Q. What do you mean about jraur not having spoken to him ? 
A. Did you mean speak to him personally, or in regard to what Mr. 
Whalen said to me ? 

Q. Were you on friendly terms with Mr. Cherry ? A. I did not 
think you asked that. 

Q. Are you on friendly relations with your grandfather, and have 
you always been ? A. I am. 
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Q. You had no bickerings with your grandfather? A. Notin 
the least. 

Q. You alwaj's have been on the happiest terms with him ? A. 

I have. 

Q. You have always been friendly to him ? A. Yes, sir. 

Q. Alwa 3 ’’s gotten along together? A. We certainly have. 

Q. When was it that Mr. Whalen came to see you ? A. The 18th 
or 20th of March, when my grandfather left his home. 

535 Q. The same day that he came down to see you ? A. The 
same day that he left Mr. Whalen’s home. I say it was the 

20th of March. 

Q. Had your grandfather arrived at your mother’s house? A. I 
cannot say. 

Q. What was it Mr. Whalen said? A. The first question or 
second question ? 

Q. Go ahead and tell what he said. A. He wanted to know 
what I thought of this business, and wa-ted to know if I thought 
Mr. Cherry was crazy. 

Q. What did .you sa}'? A. I said, “I think grandfather is fully 
able to take care of himself.” 

Q. Then what ? A. Then he spoke of my mother. 

Q. What did he say? A. He meant that my mother was to 
blame for taking my grandfather in. 

Q. You do not speak to Mrs. Whalen? A. I have not seen Mrs. 
Whalen to talk to her. 

Q. Are you on friendly terms with Mr. and Mrs. Whalen ? A. 
In what respect ? 

Q. You do not go to see them, and they do not come to see you? 
A. No, sir. 

536 Q. You do not like them, do you? A. I decline to answer 
that question. 

Q. Why do you decline ? 

Mr. Archer: Because it is not polite. 

(By Mr. David :) 

Q. Why do you decline ? Do not look at Mr. Archer: Answer 
the question. 

The Witness : I have time to think over this question. Well, I 
declined for personal reasons. 

Q. Would it incriminate you in any way to answer it? A. I do 
not know that it would. 

Q. You do not speak to Mrs. Whalen now, do you ? A. I have 
not spoken to her this morning. 

Q. Did you speak to her when you came into this room ? A. I 
say I have not spoken to her this morning. 

Q. She is your aunt, is she not? A. She is. 

Q. Do you remember when your grandmother was buried ? A. 
Ido. 


17—1499a 
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Q. You were married then ? A. No, sir. 

Q. Were you engaged to be married ? A. Yes, sir. 

Q. To your present wife? A. Yes, sir. 

537 Q. Did your intended go to the funeral? A. No, sir. 

Q. Why ? A. Well, I do not know really that it was nec¬ 
essary that she should go. Then, again, I do not know that wo 
asked her to go. 

Q. You wanted her to go? A. I cannot say that I did. 

Q. Did you invite her to go ? A. I cannot say I did. I had no 
right to invite people to funerals, when my grandfather had full 
charge. 

Q. Did you not ask your intended? A. I do not know that I 
did. i 

Q. Did not you and your grandfather have an argument, a dis- i 
pute—a misunderstanding about it? A. No, sir; not that I know 
of. 

Q. What did your grandfather say ? A. In regard to what; my 
fiance ? 

Q. Ye.s. A. Nothing that I remember. 

Q. Are you certain of that? A. Yes, sir. 

Q. You say nothing that you remember? A. Yes, sir. 

538 Q. Do you think you would remember anything that oc¬ 
curred? A. I think I would remember anything about my 

fianc5. 

Q. You say that your grandfather and you never had any mis- I 
understanding about that? A. I do. ! 

Q. You say that it never happened? A. I do. i 

Q. Do you deny it? A. I do not remember it. I 

Q. Do you deny it ?—deny that it happened ? A. I do not re- | 
member it. f 

Mr. Archer : It is not fair to the witness to ask questions in that 
way. 

By Mr. David : 

Q. At the time of the /lurial of your grandmother, or just imme¬ 
diately prior to her burial or funeral, is it not a fact that you and 
your grandfatlier had a heated discussion about the question of 
your intended going to the funeral? A. Not that I remember. 

Q. I will ask you if it is not a fact that, on the Saturday before 
the Monday, on which latter day your grandmother was buried, and 
in April. 1900, at 1324 street, S. W., in this city, you said to your 
grandfather that you wanted tlie wardrobe of 3 ’’our grand- 

539 mother, and jmur grandfather said to you if you did not hush 
up he would kick you down the steps ? A. No, sir; he did not 

say that. I can tell you about the wardrobe. After the death of 
my gi’andmother, I said I would like to have that wardrobe to put 
ii) my room, and my grandfather did not say I could have it, and I 
did not say anything further about it. 
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Q. What about kicking you downstairs ? A. Not a word. 

Q. You did not have any argument with your grandfather about 
your intended going to your grandmother’s funeral ? A. I do not 
remember. 

Q. You say it did not happen ? A. I do not remember. 

Q. Will you answer my question? A. I am answering it as 
well as I can. 

Q. You say you may have had such an argument, but do not 
j'emeraber it? A. I say I never had such an argument. 

Q. You say you have been on speaking terms with your grand¬ 
father ? A. I do—have always beeii on speaking terms with him. 

Q. You never had a fuss with him ? A. No, sir. 

Q. What was the condition of your grandmother’s health in 

540 1897 ? A. My grandmother’s health in 1897, as nearly as I can 
remember, was wliat the health of a woman her age would 

be naturally—somewhat feeble, but able to be around and do light 
work, as I said a little while ago. 

Q. How old was Mrs. Cherry, your grandmother ? A. I cannot 
answer that. 

Q. Approximate it? A. I cannot answer that. 

Q. Was she forty? A. I presume older than that. 

Q. Fifty ? A. Far over fifty. 

Q. Sixty ? A. I cannot say—sixty or seventy. 

Q. How old would you say your grandfather is now? Q. I 
should say sixty years and over. I cannot answer those questions, 
because I do not know. 

Q. You say your grandmother was enfeebled? A. No, sir—I say 
for a woman of her age. She was able to be around, but inclined 
to be feeble. She could do light house work. 

Q. Did she have nervous spells? A. I do not remember. 

Q. She had fainting spells, did she not? A. Do you mean in 
1897? 

Q. In 1897,1898,1899 and 1900. A. In 1898,1 know she 

541 had a fall; but whether it was caused from fainting, I can¬ 
not say. 

Q. Between 1897 and 1900, did not your grandmother have 
fainting spells? A. Whether it was from weakness or fainting 
spells that she fell I could not say. 

Q. Is it true that between 1897 and 1900 your grandmother had 
fainting spells ? A. I do not remember. 

Q. What was the matter with her ? A. What do you mean— 
speaking so far as her health is concerned ? 

Q. What was the matter with her; what did she suffer from ? 
A. I do not know that she suffered from anything. As I said, a 
woman getting along in years, she was somewhat feeble on account 
of those years. 

Q. Did you go in the house much? A. Yes; as frequently as a 
grandchild would go. 
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Q. How frequently ? A. I cannot answer; but as frequently as 
a grandchild would go. 

Q,. Did you go every week? A. Sometimes every week, some 
times once in two weeks, and sometimes in several months. 

Q. How frequently did you go in the years 1897 to 1900 ? 
642 A. I cannot say. In 1897, did you say ? 

Q. 1897, 1898,1899 and 1900. A. Two dozen times. 

Q. Did you see your grandmother every time j'ou went? A. Not 
every time, hut a majority of the times. 

Q. Did you go in the day or night time? A. According to my 
employment. If I was working in the day, I would go there in the 
evening. I had no set time to go—to go this Tuesday and go back 
the next Tuesday. 

Q. Did you see Mrs. Whalen there? A. I have seen her next 
door on the porch talking to my grandmother, and with other folks 
about her. 

Q. Did you ever see Mrs. Whalen do anything for your grand¬ 
mother? A. What do you mean? 

Q. The lady here, while your grandmother was sick? A. Are 
jmu speaking of my grandmother’s last illness? 

A. No ; I am speaking of the j'ears from 1897 to 1900, when Mrs. 
Whalen moved into that house next door. A. Well, I cannot say 
I remember distinctly about that. I might remember Mrs. Whalen 
doing some little thing around there, for a daughter living next 
door. 

543 Q. Did you see her doing anything ? A. I cannot say 
that I did. 

Q. Have you seen your mother there ? A. My mother did a good 
deal. She was sent for. 

Q,. Your mother did a good deal, did she not? A. She was sent 
for. 

Q,. What did you say ? A. I have seen her do work around 
there; yes, sir. 

Q. How is it that you saw what your mother did and not what 
Mrs. Whalen did ? A. Is it not more natural to see what your 
mother does than what somebody else does? 

Q. Is that the best answer you can give to that question? A. 
Yes, sir. 

Q. You do not want to remember that Mrs. Whalen did any¬ 
thing ? A. Oh, yes. If I did remember distinctly, I would be very 
glad to say. 

Q. You do remember about your mother? A. I do not know 
how many times or how frequently; yet I do remember. 

Q. You know what this case is about? A. I know partly ; yes, 
sir. 

Q. You have had talks with your grandfather about this case ? 
A. No, sir. 

544 Q. Never had any talk with him ? A. No talk, any further 
than he said he would like to have me come up here. I have 

heard him speak of it in an ofif hand way. 
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Q. You have heard your mother talk about it? A. Yes, sir; I 
have heard my mother talk. She knows more thau I do. 

Q. All of you have spoken about it. You have a pretty good 
knowledge of this case ? A. Yes, sir. 

Q. You have a pretty thorough knowledge of this case? A. Not 
as much as my grandfather and Mrs. Whalen. 

Q. Did I ask you that? A. I say I do not know as much as my 
grandfather and Mrs. Whalen. 

Q. How do you know what Mrs. Whalen and your grandfather 
know ? A. Because they are interested. 

Q. Why did ^mu say tliat Mr. Whalen made the attempt to go to 
see your uncle? A. I did not say ho made the attempt to go; I 
say I tliought he would go to see my uncle. 

Q. Who is your uncle? A. Frank M. Skinner. 

Q. What has that to do with this case; can you tell me ? 

545 A. I beg your pardon. Mr. Archer asked me a moment 
ago about that. He said Mr. Whalen attempted to go. I do 

not know whether he attempted to go; but he said he would go. 

Q. That has notliing to do with this case. A. What case; the 
one pending at the pre-nt time? Well, it had something to do 
with my grandfather. I presumed Mr. Whalen would go. 

Q. Where has your grandfather worked for many years? A. 
Well, pretty nearly as long as I remember, he has been working in 
the park down here as a watchman. 

Q. He goes to work at what time? A. He has been going to 
work in the evening, and working through the night. 

Q. What time does he go to work ? A. The hours have changed, 
and I do not know that I can answer that question. I have seen 
him go to work in the evening at four, a little after four, aud some¬ 
times five or six o’clock. 

Q. On watch all night ? A. I do not know whether he is on all 
night, half or two-thirds. I could not say. 

Q. When was it that your grandmother had this fall ? A. I 
think it was in December, 1898. 

Q. It was a pretty serious fall ? A. It was a fall that caused her 
a month and more of confinement. 

546 Q. She was confined pretty much a month or more ? A. 
She was confined to the house from the fall; yes. 

Q. Did you go to the house while your grandmother was confined 
to the bed from that fall ? A. I am not positive whether I .was 
there during that time or not. 

Q. What year did that occur ? A. I think it was 1898. 

Q. You do not remember whether you were there at the time 
your grandmother was in bed ? A. I may have gone; but I cannot 
answer whether it is a fact. 

Q. Is it not a fact that every time you went there to see your 
grandmother, you saw Mrs. Whalen there doing something for her? 
A. No, sir; it is not true. 

Q. Is it not true ? A. I answer that as I said before—that Mrs. 
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Wlialen may have been there doing things around which a 
daughter might do, especially during the confinement of my grand¬ 
mother after her fall. 

Q,. You do not know whether Mrs. Whalen went over there in the 
night time when your grandmother had these spells; you were not 
there? A. No, sir; I was not there. 

547 Q. And you do not know whether Mrs. Whalen was there 
or not? A. I cannot answer that. 

Q. Do you know Mrs. Nolan? A. Who did live there on 4J 
street ? 

Q. Yes. A. I do not know whether I did know her personally. 
Q. When did she move away from that neighborhood ? A. I 
cannot say. 

Q. You say your grandmother was able to do light work around 
the house ? A. Yes, sir. 

Q. They had no cook in that house? A. No, sir. 

Q. Your grandmother never did the cooking? A. She would 
help to repair. 

Q. Your grandfather did the cooking? A. Yes, sir. If I may 
be allowed to say it, he did the washing. 

Q. And the ironing? A. I am not positive. He did a portion, 
if not all the ironing. 

Q. You were living in the house? A. No, sir; I did not live 
there. 

Q,. Did you see who did these things ? A. I have seen grand¬ 
father do the washing. 

Q. Cooking too? A. Yes, sir; I have seen liira prepare oatmeal. 
I think I have eaten it. 

648 0,. Is he a pretty good cook? A. Yes, sir. I never suf¬ 

fered from indigestion. 


Re-direct examination. 

Bv Mr. Aechbk : 

Q. What has been Mrs. Whalen’s attitude towards you in respect 
to speaking? A. About me personally ? 

Q. In respect of speaking to you? A. I never had any conver- 
sat on in any way with Mrs. Whalen, and I never had any oppor- 
tun ty to pass her to speak to her. 

Q. Did she speak to you this morning ? A. No, sir. 

JOHN T. SKINNER. 


Sworn to and subscribed before me this 28th day of August. 
A. D. 1903. - s » 

R. S. BOSWELL, Examiner. 
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549 James B. Archer, Junior, one of the defendants, having 
been first duly sworn, testified as follows: 

The Witness : I am an attorney at law and a defendant in this 
cause. Therefore, I feel called upon to make a statement. 

During the earl}' part of the month of July of last year, Mr. 
Cherry, for whom I had been attending to business, came to my 
ofiice to see me. I had drawn a will for him prior to that time, I 
think within a year of that time. Mr. Cherry was very much wor¬ 
ried about the result of that will. 

Mr. David : I must interpose an objection at this point, to 
conversations between Mr. Archer, the witness, and his client. I 
further object to Mr. Archer testifying as to the condition of mind 
of Mr. Cherry at the time spoken of by Mr. Archer. 

The Witness : Mr. Cheny stated that he was informed 

Mr. David : I make the same objection. 

The Witness (continuing): —that Mr. and Airs. Whalen were 
seeing people and endeavoring to get them to say that he, Mr. 
Cherry, was insane, with the view of attacking any disposition he 
might make of his property. Mr. Cherry asked me what he could 
do. 

Mr. David : I shall have to interpose another objection at 

550 this point, as to conversations between Mr. Archer, the wit¬ 
ness, and liis client, on the ground that sucli conversations 

are utterly immaterial, and particularly objectionable for the reason 
that, whatever Mr. Cherry may have thought or whatever may have 
been his opinion as to what the Whalens were going to do, cannot 
in any manner be relevant in this case, and are utterly incompe¬ 
tent. 

The Witness: I advised Mr. Cherry that I knew of but one thing 
for him to do, and that was to make a trust deed of this property in 
his life-time, and to give Mrs. Whalen notice of it, so that, if any claim 
was to be made, that he was coerced or insane- 

Mr. David : I make the same objection. 

The Witness (continuing):—it would have to be made during 
Mr. Cherry’s lifetime, when he could appear and prove himself sane 
and acting of his own free will. Thereupon, Mr. Cherry directed me 
to convey this property to his wife; which was done by means of 
the deeds referred to in this case, and I immediately wrote Mrs. Wha¬ 
len, advising her of the fact. My letter is dated July 2,1902, which 
I now ofier in evidence. I understand that Mr. David formally of¬ 
fered this letter in evidence; but whether that be so or not, I now 
offer it. 

The letter is hereto annexed, marked Exhibit R. S. B., No. 1.” 
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The Witness : I wish to refer to a portion of Mr. Whalen’s testi- 
raon}'. 

551 I asked Mr. Whalen on cross-examination about a conversa¬ 
tion that he stated he had with me about the time that the 
landlord and tenant proceeding was had. Mr. Whalen stated that 
I told him on that occasion that Mr. Cherry was childish like my 
grandmother. I wish to say that that is absolutel}' untrue. I never 
referred to ray grandmother in his presence, and never would. The 
thing that did occur is this: 

Mr. AVhaleu came up the street. I had some acquaintance with 
him; he asked me if the case had been decided. I do not remem¬ 
ber whether it had been or not. But in the conversation, I said to 
Mr. Whalen that I thought he and his wife were making a great 
mistake—that Mr. Cherry would probably cut them out if they kept 
pursuing him. Mr. Whalen simply replied that, “ If Mr. Cherry 
does that, my wife will get her share of his property.” 

I will state that I was the attorney for Mr. Cherry in both of the 
law suits which were had between lilr. Cherry and Mr. Whalen. In 
the suit before Justice Callan (which was brought by Mr. Whalen 
to recover board) I endeavored to show by my examination that it 
had been agreed by the parties that Mr. Cherry should be boarded 
for the rent of the house. I asked Mr. Whalen if he had not as¬ 
sented to that arrangement, and if his wife had not made that 
arrangement as his, Mr. Whalen’s, agent. Mr. Whalen denied that 
that was the case. He said he knew of no such arrangement as that, 
and did not know whether his wife had made that arrange- 
652 ment or not. Mrs. Whalen took the witness stand and swore 
that she had never made any bargain whatever with Mr. 
Cherry; that she had bargained with her mother to rent that house 
for eleven dollars a month and the water tax, and that she had paid 
the rent to her mother all the time. She said that she would not 
have agreed to board Mr. Cherry for the rent, because it was under¬ 
stood between her and her mother that the rent was only eleven 
dollars per month. 

Cross examination. 

By Mr. David : 

Q. When did you draw that will for Mr. Cherry ? A. Soon after 
the lawsuit before Justice Callan. I do not remember the date. I 
can get it for you if you want it specially. I will get it for you now. 

Q. Yes. Have you the first one too ? A. The first will ? No. I 
never knew anything about a first will. 

Q. Do you remember Mr. Hodges ? A. No, sir. 

Q. Did you ever see a will drawn by Mr. Hodges for Mr. Cherry? 
A. No. I never knew Mr. Hodges; never saw him; never heard of 
him until this case came up. 

Q. That will which you hold in your hand was drawn when? 
A. It was executed May 9,1901. 
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553 Q. That was aftei* Mr. Cherry put Mrs. Whalen out of 1322 
street? A. I do not know whether he ever put her out; 

they had a dispute about the property. 

Q. You do not know that Mr. Cherry served a notice on or put 
Mrs. Whalen out of the house? A. I do not know of the notice; 
but there was a suit brought to get possession of the property. 

Q. Do you not know that Mr. Cliorry started a landlord and ten¬ 
ant proceeding to get Mrs. Whalen out of the house 1322 street, 
southwest, and tliat you were Mr. Cheriw’s counsel? A. Yes, sir. 

Q. And the result was that Mrs. Whalen had to move? A. The 
judgment was for Mr. Cherry. But I understood that Mrs. Whalen 
moved out without restitution being resorted to. 

Q. Mrs. Whalen had to leave ? A. Yes, sir. 

Q. And that will, you say, was made after that? A. I am not 
sure; the record will show. The will was executed May 9,1901. 
I am not sure whether it was made before or after the landlord and 
tenant suit. 

Q. The papers will show ? A. Yes. 

554 Q. There is no provision in that will for Mrs. Whalen, is 
there? A. I am not permitted to answer that question, be¬ 
cause any information which I have about this will was in pursu¬ 
ance of my relation as attorney, and I could not divulge that with¬ 
out my client’s consent. If my client will consent, I will answer 
that question. 

Mr. Cherry : No; certainly not. It is none of their business what 
is in that will. It is my business. 

By Mr. David : 

Q. Do you know whether or not Mr. Cherry had made a will, 
drawn by Mi*. Hodges before that other will was executed? A. I 
only heard of it in connection with the testimony, and in conversa¬ 
tions with Mr. Cherry growing out of the testimony. 

Q. Did Mr. Cherry ever tell you that he had made a will while 
Mrs. Whalen lived in that house, 1322 street, southwest, in which 
he devised to her the house 1322 4J street, southwest, after his 
death ? A. He told me distinctly that he did not. 

Q. You said that you and Whalen had a conversation after the 
landlord and tenant proceedings? A. I think maybe it was the day 
after, or certainly within a very brief period, one or two days 
after. 

555 Q. You say you did not tell Mr. Whalen that Mr. Cherry 
was childish ? A. No, sir. I deny that utterly. 

Q. And did you say to Whalen that if he and Mrs. Whalen had 
kept quiet about this matter, Mrs. Whalen would have received her 
share? A. I told Mr. Whalen if they treated the old man right, 
they would probably get as much as anybody else. 

JAMES B. ARCHER, Jr. 


I 
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Sworn to and subscribed before me this 28th day of Aueust, A. D. 
1903. 


R. S. BOSWELL, Examiner. 

/ 


Mr. David : I serve notice on counsel for the defendants, in the 
presence of the defendant Cherry liiinself that I would like to see a 
certain will made and executed by the defendant, John Cherry, be¬ 
tween 1897 and 1900, while Mrs. Whalen lived in premises 1322 
street, southwest, which will was drawn by Mr. Hodges and wit¬ 
nessed b}' Mr. Mark T. Wlialen and Mr. Boice; the third witness I 
cannot remember, for the reason that I do not know. 

Mr. Archer : I will state that if such a will is in existence and 
is in the possession of Mr. Cherry, it will be produced ; or, if it is pos¬ 
sible for Mr. Cherry to obtain it, it will be jHoduced. But 
556 my information is that no such will exists, and that no such 
will ever existed, executed as my friend has indicated. 

Mr. David: I desire to say that it is the will (the exact date of 
it I am unable to give, for I never saw it) which was executed by 
John Cherry, and in which it appears that Mrs. Whalen was de”- 
vised premises 1322 4| street, southwest. 


Adjourned to meet on Tuesday, the first proximo, at ten o’clock, 

a. m. 


557 Washington, D. C., Sept. 1,1903. 
The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

John Cherry, one of the defendants, having been first duly 
sworn, testified as follows : 

Bv Mr. Archer : 

Q. State your name, age, residence and occupation. A. My name 
is John Cherry; I am about seventy years old ; I live at 313 McLain 
avenue, southwest, and I am a watchman in the public parks. 

Q. How long have you lived in Washington? A. My fimiily has 
been in it since 1861. I have been in the war; but my family lived 
here for two weeks before 1861. 

Q. AVhere have you yourself lived in Washington? A. I lived 
in the first ward seventeen years. 

Q. Then where did you move ? A. I moved from there to south¬ 
east, and was there about three months. 

Q. Then where did you move? A. I moved over Doctor 
Lynham’s drug store, on 4J street, southwest. 

558 Q. And from there? A. And from there I moved to 500 
Clark’s alley. 

Q. Then where did you move ? A. To 1324 4J street, southwest. 
Q, And from there where did you move ? A. I move- from there 
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southeast, stayed there three or four mouths, and moved back to 
McLain avenue—313—where ray present home is. 

Q. When you lived in Clai'k’s alley, who constitued your family ? 
A. Mrs. Whalen, my sou, who is now dead, my wife and myself. 

Q. Did you ever live on Sixth street? A. Never. 

Q. Did Mrs. Whalen ever live on Sixth street ? A. Not to my 
knowledge. 

Q. Where have you worked since you have been living in Wash¬ 
ington? A. I worked for the District Commissioners for a good 
many years. I worked in Petit’s blacksmith’s shop for a dollar a 
day. 

Q. For how long a time ? A. For five years. I never got but 
$1.25. 

Q. Then what ? A. I was appointed a watchman, and have been 
working there ever since. 

559 Q. What is your salary as a watchman ? A. When I first 
went on I got fifty-five dollars a mouth, and now I get sixty. 

Q. What is the highest salary you have gotten ? A. I never got 
but sixty dollars, and then I buy my clothes—my uniform—out of 
that. 

Q. How long has your wife been dead ? A. She died the 19th of 
April, 1900. 

Q. Tell us about your wife’s illness. A. When ray son died in 
1893, my wife was taken for the first time with something that I 
call a fainting spell. 

Q. Where? A. At the graveyard. The shock of his being killed 
by the railroad and seeing him put away in the ground—she loved 
him as she did her own life—gave her what I call fainting spells. 

Q. What was the character of those spells ? A. She would have 
them once a week—no, when she first took them, she hud them 
maybe one in three weeks, two weeks and three or four weeks apart. 
When she could get hold of anything she would come to herself, 
and if she was lying down and you rubbed her forehead and arms, 
she would come over it. 

Q. What was her condition in respect to those spells in 1897 ? 
A. I have seen her when she did not have any at all. I have seen 
her six months without any. 

560 Q. As late as 1897 ? A. Yes, sir; as late as 1897, going 
six months without a spell. 

Q. How long did that condition continue? A. Until she got the 
fall. 

Q. When was that? A. That was in 1898, the day before Christ¬ 
mas. 

Q. Tell us about that spell. A. The da}’’ before Christmas her 
and my granddaughter were washing and my wife was finishing 
pinning up the clothes, and she fell. There was ice in the yard. 
I do not know how she fell but she fell and hurt her hip, and she 
was laid up so that she could not come downstairs for probably two 
or three months. But there was not a week that she could not get 
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up aud put her own clothes ou and sit by the window in a rocking 
chair, and there was not a week that she could not wait on herself, 
that is, get up on the chainber. 

Q. What was her condition from that time to the time of her 
death ? A. As I told you, she had spells off and on. Sometimes 
she would be three months without a spell and four montlis without 
a spell—able to walk all around the j'ard and up and down stairs 
and able to do any light work that was to be clone about tlie house 
Q. How regularly did these fainting spells occur? A. 

561 They did not occur regular at all. She would be three 
months without one—sometimes four months without a spell. 

Q. Now, from 1897 until the time of your wife’s death, who con¬ 
stituted your family? A. My granddaughter, here present (referring 
to Miss Oroenin) aud myself. 

Q. You mean Miss Croenin when you say your granddaughter? 
A. My granddaughter, Miss Croenin. I could not tliink of calling 
her Miss Oroenin; I call her Mamie. If I call her Mamie, then I 
would not forget. 

Q. Who did jmur housework from 1897 until the time of your 
wife’s death? A. Myself and Miss Oroenin. Every Saturday the 
whole house was cleaned. Miss Croenin would be home from 
school, and we would commence at the top and go to the bottom of 
the house, not leaving one article. I would sweep and Miss Croenin 
would dust. 

Q. What would the housework consist of? A. Sweeping and 
dusting, cooking and washing. 

Q. What, if any, attention did your wife get from 1897 to the 
time of her deatli ? A. After she fell mj' daughter Susan was there 
very reg-larly to help my wife, for about a week. After that, we 
did not need anybody. My granddaughter. Miss Croenin, was with 
me all the time. 

562 Q. Where was Mrs. Whalen living then ? A. She was liv-- 
ing next door. She would come in there sometimes, too. 

Q. What would she do when slie came in there ? A. There was 
not anything for any of them to do except during the first week thatj' 
my wife was not able to get up after the fall, and they might lift her; 
up and put her on the chamber. i'i 

Q. Who did the cooking from 1897 to the time of your wife’sJ 
death? A. I did all the cooking all the time. Mrs. Whalen never,- 
cooked a meal of victuals from the day she moved into that house 
until she moved out, for her mother. Miss Croenin or myself. I did! 
the cooking. ; 

Q. Wlio did the washing? A. I did, and Miss Croenin would 
help. I would do the washing and boiling, and Miss Croenin would 
do the first rinsing, and my wife rinsed them out in the blue water.,' 

Q. What was Mrs. Cherry able to do in the way of housework,!' 
from 1897 to the day she fell ? A. She could make a cup of coffee! 
for herself, peal potatoes, dress cabbage—anything that was to be! 
done—anything that she did not have to stoop to do. i 
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Q. I meaa before 1898, before she fell. A. She could do every¬ 
thing. I was a man who had no scrubbing to do. The house was 
carpeted from top to bottom except the kitchen, which was painted 
and that was mopped, and nobody had to get on their knees and 
scrub. 

563 Q. What need did your wife have for constant attendance 
and nursing, from 1897 until the beginning of the last nine¬ 
teen da^'s before her death ? 

Mr. David: I object to this witness stating what, in his opinion, 
his wife required. I think it improper for him to state anything 
except the facts. 

The Witness: She wanted no nurse—no constant attendance. 
(By Mr. Archer :) 

Q. What constant attendance or nursing did Mrs. Cherry have? 
A. Slie had nothing, only what Miss Croeniu attended to. If she 
wanted anything in the night—Miss Croenin and my wife slept 
together—Miss Croenin would hear her and she would get up and 
get it. She was up and ready there to attend to her grandmother; 
slie has never been a child ; she has always been an old woman. 

(i. What, if anything, did Mrs. Whalen do after she moved into 
the house, in the direction of nursing and caring for her mother. 
A. She might have given her a drink of water; but most times 
when my wife would be sitting on the porch, she would be sitting 
there for company. Mrs. Whalen wanted company as much as my 
wife. 

Mr. David : I object to what Mrs. Whalen wanted in the opinion 
of the witness. 

I 

564 By Mr. Archer : 

Q. What, if anything, would Mrs. Whalen do if your wife had a 
fainting spell, if you know ? A. What; the last nineteen days? 

Q. No; from 1897 to the beginning of the last nineteen days. 
A. When I was there myself I never called for Mrs. Whalen to help 
me at all. I did not need her. 

Q. You never called her? A. No, sir. I did not need her to 
help me. 

Q. How much time did you spend home ? A. I spent sixteen 
hours every day with my wife. 

Q. What time did you go to work? A. The hours? Different 
times. I went to work at two and came off at ten, and went at four, 
six and eight—have been off all hours. 

Q. What was your time to rest? A. I am on eight hours, and 
my time varies. 

Q. Do you remember when Mrs. Whalen first moved into the 
house 1322 street, southwest? A. I do, very well. 

Q. Tell us under what arrangement she moved there—how she 
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came to move there? A. Well, I—-when that house was first for 
sale. Do 3mu mean the time when I first bought that house ? 

565 Q. Yes. A. When that house was first for sale Mrs. 
Whalen went down and told her mother that the house was 

for sale, and I told her mother that I did not want the house. 

Mr. David : I object to what this witness told his wife. 

The Witness : Mrs. Whalen came to me and told me that the 
house was for sale, and I told her I did not want any house; that 
the house I was in was enough for me. She came again and fetched 
her husband, and I said I did not want the house; I had enough. 

(By Mr. Archer :) 

Q. What reason did Mrs. Whalen give for wanting the house ? 
A. She said she was so far away that she could not do anything for 
her mother, and if she had that house Mamie and she could take 
care of her mother. I told her Mamie and I could take care of her 
mother and I did not want any honse. Mrs. Whalen got her mother 
to cause me to buy the house.. I went in to see Mrs. Horn. She 
said she wanted to sell the house, that she was going away. I said, 

“ How much do \'on want for the house ? ” She said, “ Twenty-four 
hundred dollars cash money,” and I said, “That is prettj'^ good 
money a pretty good sum to pay for a house like this.” She said, 
“No.” I finally bought the house, and Mrs. Whalen wanted to 
move in there. I did not know whether to take her in. Mrs. 

566 Whalen unfortunately has a very bad temper. I know that; 
nobody knows that better than I do. She is very good for 

two or three months, and then she forgets herself. But I finally 
consented to lec her have that house for eleven dollars a month and 
water rent, and she was to pay for all repairs. 

Q. How much did you first agree to let her have the house for— 
what other price? 

^Ir. David : I object. The witness has not stated any other I 
price. 

Mr. Archer : The witness stated that he finally consented to let 

•/ 

Mrs. Whalen have the house for eleven dollars. I now ask what 
other price there was. 

The Witness : I did not ask any other price. But the house 
ought to bring $16.30. But I did not ask her any other price. She 
told me that she would whenever Mamie called Jior, go and take 
care of her mother, and I agreed to let her have the house for 
eleven dollars and water rent, and she was to do all the repairs. 

By Mr. Archer : i 

A. Where was the arrangement made ? A. In my house, 1324 
Four-and-a-half street, southwest. 

Q. Who was present ? A. My wife and Mrs. Whalen. 
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Q. Was Ml’. Whalen present? A. No, sir; only m}’’ wife 

567 and Mrs. Whalen. Mr. Whalen was not present when the 
arrangement was made. But Mrs. Whalen was to do all the 

epairing on that house. 

Q. Well. A. AVill you let me finish it? 

Q. Yes. A. In less than three months after Mrs. Whalen go 
into that house the first job that was to be done amounted to five 
dollars. She positively refused to pay it. I went in and talked to 
her. It was a latrobe, and the bill was five dollars. She ordered 
me out of doors and she told me she was not going to pay for any 
repairs—for nothing. I went in and told my wife- 

Mr. David : I object to what the witness told his wife. 

By Mr. Archer : 

Q. Then what happened ? A. I told my wife- 

Mr. David : I object to what this witness told his wife. 

The Witness : Mv wife went in and Mrs. Whalen ordered her 
out of doors. 

Bv Mr. Archer : 

Q. Now, it has been testified in this case that on a certain da^', 
early in the month of May, 1897, you went to premises 511 M street, 
where Mr. and Mrs. Whalen were then living, when you were 

568 on your way to the ice wharf, and made a bargain and con¬ 
tract and agreement to let Mrs. Whalen have that house for 

eleven dollars and water rent, as long as you live, and to give it to 
her upon your death, upon consideration of her nursing and caring 
for her mother until her mother’s death. A. I positively say that 
a contract or agreement with Mrs. Whalen in regard to nursing my 
wife for to get that house, never was mentioned in Mrs. Whalen’s 
house. Agreement, contract or bargain I never heard of until this 
suit was heard of, nor any man, woman or child in the United 
States. 

Mr. David: I object to this witness testifying to what women, 
men and children in the United States know, and particularly with 
reference to what all of them know. 

(By Mr. Archer :) 

Q. Did you ever have any conversation with Mr. and Mrs. Whalen 
in their house in May, when you were going to the ice wharf? A. 

I never went to Mrs. Whalen’s house to get ice in my life. 

Q. Did you ever go there on your way to the ice wharf? A. I 
never went there when I was on my way to the ice house. It was 
out of the way. 

Q. Did 3 mu ever have a conversation with Mr. and Mrs. Whalen 
in reference to the purchase of this house, at 1322 street? 

569 A. No, sir; the purchase of this house and the whole talk 
about it was in 1324 4J street, S. W. 
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Q. Who suggested it? A. Mrs. Whaleu was the womau who 
came two oi’ three times to talk to her motlier, before I paid any 
attention to her. 

Q. Why did you first consent to purchase the house? A. Mrs, 
Horn was going to go away—going to move away from the house, 
and Mrs. Nolan was going to go away. My wife—when I bought 
the house, I did not know who would go into it, and I thought my 
daughter would be better—bad temper that she had—than a 
stranger, and that was the reason. Besides, I had my grandchild 
in the house with us, who was Mrs. Whalen’s own daughter, and I 
thought she would come and help her own daughter better than a 
stranger would. 

Q. Who owned the house 1324, next door to where the Horns 
lived at that time? A. I owned it. I owned 1324. 

Q. State what, if anything, Mrs. Whalen did in the direction of 
coming in when her mother had these spells? A. Before the last 
illness ? 

Q. During the whole period. A. Mrs. Whalen came in there 
sometimes. I have seen her in there; but, upon my honor, I have 
never seen her doing anything. 

570 Q. How about the housework? A. She never did a day’s 
work in her life—never cooked a meal of victuals for me. 

Q. How about the housecleauing? A. She never did any house¬ 
cleaning. 1 and my granddaughter did that, from the top to the 
bottom of the house, every Saturday. 

Q. Did you have occasion to send for Mrs. Whalen after she was 
in the house ? A. I did, and she positively refused to come. 

Q. Whom did you send ? A. Her own daughter. 

Mr. David : This witness is testifying to hearsay and I object to 
what messages were sent by a messenger, and I object to this witness 
testifying as to what the messenger may have told him, the witness. 

By Mr. Archer : 

Q. When did that occur ? A. In the last nineteen days of my 
wife’s sickness. 

Q. Did you yourself go after Mrs. Whalen ? A. I called twice, 
myself. 

Q. When ? A. During the last nineteen days of my wife’s illness. 

Q. What happened ? A. She told me she had no time, 
671 and the next time she told me, “ By God,” her husband would 
not let her. 

Q. Did she use that expression? A. That is the expression ; and 
I had to go to work and wash and clean my wife myself. I sent 
myself for her by her daughter, and twice she told me she would 
not come. 

Q. Who told you she would not come ? A. Herself. 

Q. Who? A. Mrs. Whalen. 

Q. What was your wife’s condition in those nineteen days ? A, 
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She was able for about a week, probably eight or ten days, to man¬ 
age to get out of bed and use the cliainber ; but after that she had 
to be lifted out of bed to have the bed made, and she had to be 
taken care of. I believe the last week she got so that she could not 
see. 

Q. Wlio lifted her out of bed ? A. Myself and my grand daugh¬ 
ter. I lifted her myself. She did not weigh more than fifty or sixty 
pounds, and I would lift her out on the pillows and would put her 
in the bed again. My daughter Susan stayed there seven nights. 

Q. Who else sta 3 ’’ed there ? A. Mrs. Connelly several nights, and 
so did Mrs. Bell. 

572 Q. Who else ? A. My daughter never stayed there. 

Q. Mrs. Whalen? A. Yes, sir; I have seen her in and 
out of there; and that is all. 

Q. When did you take the pocket book from under Mrs. Cherry’s 
pillow? A. That was either the second or third day of her sick¬ 
ness. It was on Saturday. My granddaughter, that is Miss Croenin, 
and I were cleaning the house. I got the front room all cleaned, 
the bed made, and my wife in it with a clean night gown on her, 
and everything else; fixed her up as nice as a man could do, and I 
was sweeping and cleaning in the next room—three rooms on the 
flooi’—and my wife called me. 

Mr. David : I object to any conversation between the deceased, 
Mrs. Cherry, and this witness, upon the ground that it is hearsay 
evidence. 

Mr. Archeb : I should think my friend would not object to an 
explanation of this pocket book incident, since his witness has un¬ 
dertaken to describe the details of it. 

Mr. David: I think it is proper for this witness to explain what 
he did in connection with the pocket book incident; but iie cer¬ 
tainly cannot testify as to conversations had between the deceased 
Mrs. Cherry and himself. 

Mr. Archer: He may testify as to what he did do. 

673 (To the witness:) Go on, Mr. Cherry ? A. The third—sec¬ 
ond or third day—my wife called me to her and told me to look 
under her pillow and I would find a pocket book. I laughed, and 
I said, “ Old woman, I have seen 3 'ou worse than you are; and you 
will chase me around the room with the cane yet,” for she used to 
chase me with a cane. I went back to my work and my wife called 
me again, and ray granddaughter, who is right here, when she called 
me the second time, said, “ Papa, you had belter go; ” and I said, 
“ Mamma, why don’t you leave the pocket book under your head.” 
She said, “ I don’t know who will come in and look under my head 
and get the ^okcte book.” Then she said, “ Look in my skirt and 
you will find another pocket book that I shall never need, or the 
skirt either, again.” 

Mr. David : I move to strike out this evidence. It is not proper, 
18—1499 A 
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It is predicated of a conversation that this witness had with his de¬ 
ceased wife during her life time. 

By Mr. Archer : 

Q. Then what did you do? A. I took the pocket book and hung 
up her skirt. 

Q. Was Mr, Whalen in the house ? A. No. sir—nobody but my 
granddaughter and myself. 

Q. Did you mention the circumstances to Mr, Whalen ? A. I 
would not swear that I did. 

574 Q. Do you remember Mr. Whalen’s testimony on the sub¬ 
ject of the pocket book ? A, Indeed I do remember it. 

Q. What do you say as to the truth of that ? A. Not a word of 
trutii in it. My wife had not another dollar—not another cent. 
She had no use for any other money after that. From the day I 
married that woman to the day I took the pocket book from l»er 
at her request, she always had the money. I always gave it to 
her. There was forty dollars in that pocket book. I do not 
recollect how much silver there was; but some three or four dol¬ 
lars. If I only gave her the eleven dollars a month, there could 
not well be forty dollars in it. 

Q. You were present at your wife’s bedside the night before she 
died? A. I was. 

Q. Tell us about that? A. My wife called—they sent for me. 
Shall I tell the whole of it? 

Q. Yes. A. They telephoned to mo at the park to come home. 
Of cour.se, I jumped the first car I could get aboard of. I hung up 
my club and went home. When I went home my wife took me by 
the hand. And I sat down by the side of her. She told me not to 
many and not to go to Ireland. 

575 Q. What did you saj'^ in repl}' to that? A. I never 
opened my mouth. 

Q. Then what happened ? A. Then she called all the children up 
and bid them good-bye. She called Mamie—I think Mamie was 
the first one. No ; she told me to get Mamie a black dress—I could 
not tell exactl}'’, but Mamie was to get a black dress and a nice black 
bonnet. She said, “ Mamie, j’ou’ll be all right, you’ll be taken care 
of; there is a house for each of the children.” I did not open my 
mouth to say a word. I did not think she knew what she was say¬ 
ing, and I did not open my mouth to make any reply, one way or 
the other. 

Q. When, if at all, did 3 ’our wife suffer from paralysis? A. She 
never had any paralysis. 

Q. Do you know Mrs. Mary Ann Connelly? A. Ido; yes,sir. 

Q. How long have you known her? A. It must be ten years, I 
think. 

Q. Was Mrs. Connelly a visitor at your house? A. Sometimes; 
not very often. 

Q, Did you ever, at any time, say to Mrs. Connelly that you had 
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agreed to give Mrs. Whalen house No. 1322 4J street, after your 
death, for nursing and caring for your wife, or words to that effect ? 
A. No, sir—never, to any person. 

576 Q. Did you ever use those words to Mrs. Maggie A. Kelly ? 
A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Catherine Bell? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Rosella Reeves ? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Patrick Eagan ? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
William Watson ? A. No, sir. 

Q. Did you ever use those words, or words to that effect, to 
Mrs. Abbie Goldsmith ? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Michael Connelly ? A. No, sir. 

Q. Did you ever use those words, or words to that effect, to 
Lydia Ann Howard? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Mary Nowland ? A. No, sir. 

577 Q. Did you ever use those words, or words to that effect, to 
anybody ? A. No, sir;—to no man living, or woman, eithei\ 

Q. How long have you known Mrs. Mary Nowland ? A. I have 
known Mrs. Nowland about ten years. 

Q. Where did she live during that ten years? A. She lived the 
second door from me—1324 4| street, southwest. 

Q. Was she a visitor at your house? A. No; just when I called 
her. 

Q. Did she live there during the whole ten years that you knew 
her? A. No, sir; she did not. She moved away from there. I 
have known her husband for years. But she moved away from 
there in 1897, sometime. 

Q. Did she happen to be at your house on any occasion ? A. I 
called her as a neighbor when m}' wife was first taken with those 
fainting spells. I did not know what to do with her, of course, and 
Mrs. Nolan learned me—she showed me how to do it. 

Q. During the period from 1897 until your wife’s death, whom, 
if anybody, did you call in to attend to your wife beside Mrs. Nolan? 
A. I called in Mrs. Skinner. 

578 Q. And whom else? A. There were several other people. 

I called in Mrs. Bell too. 

Q. Whom else ? A. There is McLain. She was there, too. Sev¬ 
eral of the neighbors I called in there. Mrs. Mack was in there. 

Q. Whom else ? A. I called Mrs. Mack, and she stayed there a 
night with my wife, and Mrs. King stayed there a night with my 
wife. 

Q. What was the occasion of calling those people in ? A. That 
as the last nineteen days. I thought that my wife wanted some^ 
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It is predicated of a conversation that this witness had with his de¬ 
ceased wife during her life time. 

By Mr. Archer; 

Q. Then what did you do? A. I took the pocket book and hung 
up her skirt. 

Q. Was Mr. Whaleu in the house ? A. No. sir—nobody but my 
granddaughter and myself. 

Q. Did you mention the circumstances to Mr. Whalen ? A. I 
would not swear that I did. 

574 0,. Do you remember Mr. Whalen’s testimony on the sub¬ 
ject of the pocket book ? A. Indeed I do remember it. 

Q. What do you say as to the truth of that? A. Not a word of 
truth in it. My wife had not another dollar—not another cent. 
She had no use for any other mone}' after that. From the day I 
married that woman to the day I took the pocket book from her 
at her request, she always hud the mone}'. I always gave it to 
her. There was forty dollars in that pocket book. I do not 
recollect how much silver there was; but some three or four dol¬ 
lars. If I only gave her the eleven dollars a month, there could 
not well be forty dollars in it. 

Q. You were present at your wife’s bedside the night before she 
died? A. I was. 

Q. Tell us about that ? A. My wife called—they sent for me. 
Shall I tell the whole of it? 

Q. Yes. A. They telephoned to me at the park to come home. 
Of cour.se, I jumped the first car I could get aboard of. I hung up 
my club and went home. When I went home my wife took me by 
the hand. And I sat down by the side of her. She told me not to 
marry and not to go to Ireland. 

575 Q. What did you say in repl}' to that? A. I never 
opened ray mouth. 

Q. Then what happened ? A, Then she called all the children up 
and bid them good-bye. She called Mamie—I think Mamie was 
the first one. No ; she told me to get Mamie a black dress—I could 
not tell exactly, but Mamie was to get a black dress and a nice black 
bonnet. She said, “ Mamie, you’ll be all right, you’ll be taken care 
of; there is a house for each of the children.” I did not open my 
mouth to say a word. I did not think she knew what she was say¬ 
ing, and I did not open my mouth to make any I’epljq one way or 
the other. 

Q. When, if at all, did your wife suffer from paral 3 'sis? A. She 
never had any paralysis. 

Q. Do you know Mrs. Mary Ann Connellj' ? A. I do; yes, sir. 

Q. How long have you known her? A. It must be ten years, I 
think. 

Q. Was Mrs. Connelly a visitor at your house? A. Sometimes; 
not very often. 

Q. Did you ever, at any time, say to Mrs. Connelly that you had 
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agreed to give Mrs. Whalen bouse No. 1322 street, after your 
death, for nursing and caring for your wife, or words to that effect? 
A. No, sir—never, to any person. 

576 Q. Did you ever use those words to Mrs. Maggie A. Kelly ? 
A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Catherine Bell? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Rosella Reeves ? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Patrick Eagan ? A. No, sir; I never did. 

Q. Did vou ever use those words, or words to that effect, to 
Williain Watson ? A. No, sir. 

Q. Did you ever use those words, or words to that effect, to 
Mrs. Abbie Goldsmith? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Michael Connelly ? A. No, sir. 

Q. Did you ever use those words, or words to that effect, to 
Lydia Ann Howard? A. No, sir; I never did. 

Q. Did you ever use those words, or words to that effect, to 
Mary Nowland ? A. No, sir. 

577 Q. Did you ever use those words, or words to that effect, to 
anybody ? A. No, sir;—to no man living, or woman, either. 

Q. How long have you known Mrs. Mary Nowland ? A. I have 
known Mrs. Nowland about ten years. 

Q,. Where did she live during that ten years? A. She lived the 
second door from me—1324 44 street, southwest. 

Q. Was she a visitor at your house? A. No; just when I called 
her. 

Q. Did she live there during the whole ten years that you knew 
her? A. No, sir; she did not. She moved away from there. I 
have known her husband for years. But she moved away from 
there in 1897, sometime. 

Q. Did she happen to be at your house on any occasion ? A. I 
called her as a neighbor when my wife was first taken with those 
fainting spells. I did not know what to do with her, of course, and 
Mrs. Nolan learned me—she showed me how to do it. 

Q. During the period from 1897 until your wife’s death, whom, 
if anybody, did you call in to attend to your wife beside Mrs. Nolan? 
A. I called in Mrs. Skinner. 

578 Q. And whom else? A. There were several other people. 

I called in Mrs. Bell too. 

Q. Whom else ? A. There is McLain. She was there, too. Sev¬ 
eral of the neighbors I called in there. Mrs. Mack was in there. 

Q. Whom else ? A. I called Mrs. Mack, and she stayed thei’e a 
night with my wife, and Mrs. King stayed there a night with lu)'^ 
wife. 

Q. What was the occasion of calling those people in ? A. That 
as the last nineteen days. I thought that my wife wanted some* 
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body to be with her at night. Bat they had nothing to do but to 
sit there. 

Q. Where was Mrs. Whalen during that period ? A. She was in 
1322. 

Q. Why did you not call for her? A. I called her twice, and she 
refused me both times. Her own daughter called her, and that was 
three times. My wife told me not to call her when I could help it. 

Mr. David : I object to wliat the wife told the witness, and I ob¬ 
ject to the answer on the ground that it is not responsive to the ques¬ 
tion, and even if responsive, it is inadmissible because of its 

579 being hearsaj'^ and relating to a conversation between the wit¬ 
ness and his wife. 

By Mr. Archer : 

Q. What was Mrs. Whalen’s conduct toward your wife while she 
lived ne.Kt door? A. She is a woman who could not act very 
kindly toward her mother. Her mother did not want her, only as 
seldom as she possibly could. 

Q. Was Mrs. Whalen a constant nurse and attendant upon your 
wife any time during her lifetime? A. Never, never. 

Q. Do you remember that some testimony has been put in here 
about a will ? A. Yes, sir. 

Q. A will that was drawn with respect to No. 1322, by Colonel 
Hodges. A. Colonel Hodges drew a will for me years before T ever 
owned 1322, and the will he drew was no good. 

Q. Who was Colonel Hodges? A. He had been a clerk in the 
War Department, and from eating opium, got out of liis mind. 

Q. Tell the circumstances about the drawing of that will. A. 
The most I know about it is that when I made that will. Colonel 
Hodges made a mistake. In place of writing Annie Croenin, he 
wrote Annie Cherry. Her name was in there as Annie Cherry in 
place of Annie Croenin. She was a married woman. When 

580 I read the will I saw that it was no account, and to the best 
of my knowledge and belief, it was never executed. 

Q. Did any witness sign it ? A. To the best of my knowledge 
and belief, when I saw it was wrong—that her name was in there 
as Cherry instead of Annie Croenin, and I never went any further 
with that will. 

Q. Was Mr. Whalen a witness to that will? A. No, sir; no man. 
He was never a witness to a will in my life. 

Q. How did Mrs. Croenin — to be mentioned in the will ? A. 
Because I intended to give my grandchildren an equal share. It 
was my intention that my granddaughter was to get 1324, and 
after my wife died all my money, whatever it was, was to be divided 
between my two daughters. 

Q. AA^as that what the will provided? A. That is what my will 
provided—that m}’^ granddaughter was to get 1324, and after my 
wife’s death the money was to be divided between my two daugh ters. 
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Q. How much property did you have at the time of making that 
will ? A. No. 1324 4J street, southwest. 

Q. What became of that will? A. To the best of my knowledge 
and belief, I burned it up. 

581 Q. Did ■ Colonel Hodges execute another will ? A. He 
wanted to do it, but I would not let him. 

Q. Why did he want to do it? A. Because the first will he made 
was wrong. 

Q. When did he want to draw another will? A. The next day 
or day after he wanted to draw another, and I told him, “ No, I 
would make no more wills.” 

Q. Do you remember the testimony of Mr. Patrick Eagan, the 
second time he was called to the witness stand? A. I could not 
swear positively to what he said. I could not- 

Q. Did Mr. Eagan upon that occasion say to you, “ I wish it was 
not going on; of course I heard you say you would give the house 
to the girl, and it would be hers ”? A. No, sir; I never said such 
a thing in my life. 

Q. Did he say that to you ? Did he say, “ I wish it was not going 
on ; of course, I heard you say you would give the house to the girl, 
and it would be hers”? A. No, sir; I never did. 

Q. Did he say that, I ask you ? A. Did he say it? 

Q. Yes. A. I would not like to swear positively that he did not; 
I would not like to swear positively. 

582 Q. Did you say to Mr. Eagan on that occasion, “ Without a 
doubt I might have said that, but people get a little forgetful 

of little things like that, and persons might forget—but I don’t 
doubt at all that you told the truth ”? A. I may have said that; 
but 1 do not think I did. 

Q. Do you remember the conversation with Mr. Eagan? A. I do 
not recollect that conversation with Mr. Eagan. 

Q. I mean this day, after he testified the first time? A. After he 
testified, he swore that he and I were going home together. 

Q. Yes. Do you know what took place in that conversation? A. 
I would not swear positively what took place going home that time— 
would not swear positively. I do not recollect. 

Q. Did you say to Mr. Eagan, as he testifies on page 204, “ He,” 
referring to yourself, said “I forget a great many things; everybody 
does.” A. No, sir; I did not tell Mi*. Eagan any such thing. I 
forget- 

Q. Did you in that conversation at any time, from the time you 
left the office until you left Mr. Eagan, tell him that you 

583 might have promised to give this property to Mrs. Whalen? 
A. No, sir; I did not. 

Q. Or words to that effect ? A. No, sir; I did not. I never told 
anybody that I promised that property to Mrs. Whalen. 

Q. What did you say to Mr. Eagan on that occasion ? Q. To the 
best of my knowledge and belief, bn that occasion-—now, I would 
not like to swear positively to what I did say. 
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Q. What were you talking about to Mr. Eagan. Do you remem¬ 
ber what you were talking about to him? A. The whole conversa¬ 
tion did not amount to anything according to my judgment. Mr. 
Eagan went over a whole lot of stuff, and, of course I do not recollect 
one-half he said, and then he said I said most of it. I might have 
said to Mr. Eagan that Mrs. Whalen had used me So very rough, so 
very bad, that I did not know what she would get. Those were the 
words. But I will not swear positively as to what I did say to Mr. 
Eagan. 

Q. Do you know Rosella Reeves? A. I do. 

Q. How long have you known her? A, Five or six years. 

Q. Where did you meet her ? A. I never saw her but just going 
through to her work. But I have not seen her for two or three 
years. 

584 Q. Going through where? A. To the laundry. 

Q. How did you get acquainted with her? A. Through 
Mrs. Girard. 

Q. Were you in the habit of talking to Mrs. Reeves about your 
affairs ? A. I never spoke to Mrs. Reeves about my private affairs. 

Q. Did 3 'ou ever talk to her about your daughter Mrs. Whalen ? 
A. The only thing Mrs. Reeves said about my daughter was that 
they worked together on the railroad. That is all she said—that 
the}' worked together on the railroad. 

Q. Did you ever tell Mrs. Reeves that you intended to give your 
daughter No. 1322 street for nursing and caring for your wife, 
or words to that effect? A. No; positively no. 

Q. Did you ever tell a friend of Mrs. Rosella Reeves, in her pres¬ 
ence, as stated on page 96 of the record, “ That Mrs. Whalen had 
moved next door to her mother, for to care for her, and had made 
an agreement to come and take care of her mother; to pay eleven 
dollars a month for the house, and after his death it was hers”? 
A. No, sir; I never did. No, sir; no, sir. 

585 Q. Did anybody ever ask you in Mrs. Reeves’ presence 
why it was that you objected to your other daughter, and did 

you, in response, tell her that Annie had been such a good girl, and 
had worked so hard and had helped you to pay for the other house, 
and she had cared for her mother, and you had agreed to give her 
this house under the agreement, but you would not give it to her 
until after your death, as stated on page 97 of the record ? A. No,, 
sir; I never did tell that to anybody at all. 

Q. Did that conversation occur in Mrs. Reeves’ presence, or with 
Mrs. Reeves, or with anybody at any time? A. It never occurred 
at any time—any such conversation. 

Q. Did you ever make a will by which you left any house to Mrs. 
AVhalen in pursuance of that agreement or contract? A. No, sir; 
I never did. I never made but two wills in my life, to the best of 
my knowledge and belief. Tliat is the one I refer to, and the one- 
you have in your possession. 
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Q. When did you get married the second time ? A, I got mar¬ 
ried the 29th of April, 1901. 

Q. Where were you living when you got married ? A. I was 
living with Mrs. Skinner. 

586 Q. How long had you lived with Mrs. Skinner? A. I 
lived with her a little over a month. 

Q. Where had you lived before you lived with Mrs. Skinner ? 
A. 1 lived with Mrs. Whalen. 

Q. Where? A. 1322 Four-and-a-half street. 

Q. How did you come to leave there ? A. When they found out 
that I was going to get married, there was some war started imme¬ 
diately. That was on Saturday, and on Monday morning—Sun¬ 
day morning I was ordered out of doors. 

Q. By whom ? A. By Mrs. Whalen. 

Q. What occurred ? A. She told me that as long as I was going 
to get married and she and I could not agree, the best thing I could 
do was to get out. I told her that I could not get out on Sunday 
morning; but if God let me live until Monday morning, I would 
get out. 

Q. When did you first let Mrs. Whalen know that you were going 
to get married ? A. When I was off on my fifteen days’ leave, and 
when I was home. They were looking at a new suit of clotlies I 
had bought. I told them that was ray wedding suit. 

687 Q. Do you recollect what day of the month it was? A. I 
will not swear positively; but it was in March. 

Q. What day ? A. 19th or 21st. 

Q. Of 1901? A. Yes, sir. 

Q. What year is this? A. 1903. 

Q. What year was it now? A. 1901. 

Q. What took place on that occasion? A. Mrs. Whalen told me 
that I had to get out of doors—that I had to get out. 

Q. How did she come to tell you that? A. Because I was going 
to get married, and had no business there. 

Q. Tell me what occurred on the Saturday before the Sunday that 
you were ordered out of the house? A. Well, if I was going to get 
married, I had to get out of her house, and we could not agree any 
longer. It was Sunday. I told her I could not get out. 

Q. What, if anything, was said about the rent of the house? A. 
She asked me if I would not let her keep the house for eleven dol¬ 
lars a month. I said certainly not. I said, “I’ll give you the rent 
cheaper than anybody else; that is fifteen dollars a month.” 
588 She told me no, she would not pay me any rent. I said, “ If 
jrau don’t pay it, I give you notice to get out of the house.” 

Q. What did she say to that? A. She told me to get out, and I 
went out. That was Sunday, and on Monday morning I left there, 
and I told her my I’enf would be fifteen dollars a month. 

Q. What, if anything, was said by you about wanting the house 
for your wife ? A. I never wanted that house for myself. 

Q. What did you say on that occasion ? A. I never said a word 
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about waiitiug that house for myself and wife—never a word. I 
went southeast and rented a house, a nice four room house. I rented 
it southeast, my.self. I never wanted that house. 

Q. What happened after you told Mrs. Whalen she would have to 
get out of the house—after you gave her notice to go ? A. Mr. 
Whalen met me after I gave notice for them to go, the next night, 
right at his gate, and he told me, “ You’ve given my wife notice for 
to get out of the house.” I sa-s, “ Well, she refused to pay the rent.” 
He said, “ I want you to understand that there’s not a young man 
in Washington who has more influence than me, and if you don’t 
withdraw that notice, I’ll have you dboharged.” I said," If you’ve 
more influence than me, you can go and have me discharged; ” 
and from that day to this tliere has not been but one thing 

589 and another steady going on, and a conspiracy to try to in¬ 
jure me. 

Mr. David ; I object to the answer of the witness, and move to 
strike it out, on the grounds that any conversation between this 
witness and Mr. Whalen cannot in any manner bind this complain¬ 
ant. And I have an additional objection, on the ground that the 
answer is not responsive to the question. 

The Witness : Well, then, Mrs. AVhalen went to Colonel Bing¬ 
ham to have me discharged immediately. 

Mr. David : I object — the witness making a voluntary statement— 
a statement not called for by any question asked of him. 

By Mr. Archer : 

Q. Do you remember the suit that was brought against you be¬ 
fore Mr. .justice Callau? A. For board. I believe two hundred 
and seventy-five dollars, 

Q. Who appeared there as witnesses against you? A. Mr. Whalen 
and Mrs. Whalen. 

Q. What, if anything, did Mrs. Whalen say in reference to the ar¬ 
rangement that you had made when she moved into that house ? 
A. She positivel}' denied that she had made anj' arrangement. 

Q. What did she say? A. I cannot tell you the words she used. 
Q. Did she tell you whom she had that arrangement with ? A. 
Yes; with her mother. 

590 Q. What did Mr. Whalen sa}' about it ? A. I understood 
Mr. Whalen to say that what I said was correct. I had 

spoken twice or three times, and I said, “Are you satisfied ; ” and he 
said, “ Perfectly satisfied.” 

Q. What did that relate to? A. My rent for the house for my 
board. 

Q. What did Mrs. Whalen say upon that subject? A. She said 
she made the arrangement with her mother. 

Q. About what ? A. The rent of the house. Not with me. 

Q. What did Mrs. Whalen say about the amount of board you 
were to pay ? A. What she sued me for ? 
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Q. Yes. A. She sued me for twenty-five dollars a month. 

Q. What bargain did she say she had made with you for the 
board? A. I would not swear to that positively. 

Q. Did she admit or deny that she would board you for the rent 
of the house? 

Mr. David : I object to that question for the manifest reason that 
it is leading and suggestive, suggesting to the witness the answer he 
should make. The witness has already testified that he does not 
now know what was said upon that subject. 

591 Mr. Archer : I am obliged to my friend for stating what 
I am undertaking to do. 

The Witness: She denied it. 

By Mr. Archer : 

Q. Do you remember the trial of the suit for possession of the 
house before Justice Johnson ? A. Yes, sir; Ido. 

Q. Who appeared as witnesses for the defendant? A. They got 
Mrs. Girard there to swear. 

Q. W^hat did she swear to? A. She swore that she would not 
believe me on my oath, 

Q. Who else appeared as witnesses ? A. Mrs. Whalen appeared 
and Mr. Whalen. Mrs. Reeves was there, too. She did not testify. 

Q. Mrs. Reeves was there ? A. Yes. But she did not testify, 

Q. Is Mrs. Reeves a friend of yours? A. No, sir. 

By Mr, David : 

Q. You say Mrs. Reeves is a friend of yours? A, No, sir ; she is 
no euemv of mine and no friend of mine. That is all I know about 
her. 

592. Bv Mr. Archer : 

Q. Did Mrs. Reeves ever appear in any other trouble of yours, 
than in this suit or these suits? A, Yes, sir. 

Q. Where ? A. She appeared in the letters that came from dif¬ 
ferent parties to Colonel Bingham. She was there as a witness 
against me. Mrs, Reeves did- 

Mr. David : I object to that, and shall move to strike it out on 
the ground that the witness is stating the contents of letters already 
referred to as being in existence. 

By Mr. Archer : 

Q. Do you remember executing a deed to this property to your 
wife? A. Yes, sir. 

Q. Tell us the circumstances under which that took place ? A. 
Well, sir, I made a will. My counsel- 

Q. Which will? A. The last will I made. I made a will- 
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Q, Where is that will? A. My counsel has it. Every day I 
would hear somebody say that I was afraid- 

Mr. David : I object to what somebody said every day as being 
entirely improper. 

593 The Witness : Well* then, there was Mr. Edwards, Mr. 
Davis, Mr. Kerr—all those people coming to me and telling 

me that— 

Mr. David: I move to strike that out. 

The Witness (continuing):—come out and say that I was crazy. 
I went to my counsel, and told him. 

Mr. David: I object to that. 

The Witness : I went- 

Mr. Archer : Wait until Mr. David has made his objection on 
the record, and then go on with your testimony. 

Mr. David : I want to interpose a general objection to this witness 
testifying to what he heard, and to what he said to his counsel, upon 
the ground tiiat it is highly improper. It is hearsay evidence, and 
inadmissible in this case. I object to the witness testifying to 
rumors that he heard. 

The Witness: I told my counsel that Mr. Whalen was trying to 
make me out crazy. I said, “ If they do that when I am alive, what 
will they do when I am dead ; ” and I asked my counsel, “ What 
shall I do ? ” I did just as he told me to do. 

Mr. David : I movg to strike all this out. 

By Mr. Aro’Her : 

Q. When did vou first learn that it was claimed that vou had 
made a contract or agreement to give this house to Mrs. Whalen 
after your death, for nursing and caring for your wife? A. 

594 When this lawsuit was commenced. That is the first I 
heard of it. 

Q. What, if anything, did you ever say to Mr. Whalen o- Mrs. 
Whalen upon the subject of what disposition you were going to make 
of the property ? A. I never told Mr. or Mrs. Whalen what dis¬ 
position I was going to make of my property. 

Q. Did you ever tell anybody ? A. I never told anybody what 
disposition I was going to make of it. I said when I died, “ My 
children will get it, share and share alike.” That is all I said to 
anybody. I have only two little bits of houses, and there is more 
talk about them than if I was a millionaire. 

0,. Why was the property conveyed to your wife at the time you 
made this deed ? A. In order that I could divide my property— 
so that I would not have any more law suits—just to avoid law¬ 
suits. 
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Q. Divide it amoug whom? A, Amoug my children aud grand¬ 
children. 

Q. Did yon ever tell Mrs. Whalen or her husband that your wife 
was dead rotten and forgotten ? A. No, sir. That is the blackest 
thing that was ever told. 

595 Q. Did you ever state to Mr. Wlialen, as stated on page 
162 of the record, what a grand home Annie would get, or 

anything of that kind? A. No, sir; I positively never did. 

Q. Did you ever throw your arms around Mr. Whalen, or your 
arm around Mr. Whalen, and tell him that either he or Annie 
would be provided for—get that house—or anything to that effect? 
A. No, sir. 

Q. Did you ever state to Mr. Whalen, as stated on page 61, that 
you were going to give her the house 1322 4|- street, by will or 
deed,and that 3 'ou had already made a will to that effect? A. No, 
sir; never told him any such thing. 

Q. What condition did Mr. and Mrs. Whalen leave your house 
in when they moved out of it ? A. When the}' moved out it took a 
tinner a day and a half to fix the bath tub. 

Q. What was its condition ? A. I will call it many holes. It 
was like they had taken some sharp instrument and stuck it into 
the tub aud cut it all to pieces. It took a tinner a day and a half 
to fix it. 

Q. What was the condition; like they were fresh holes ? A. The 
tinner said they were fresh holes. 

Q. What was the appearance of the holes? A. They looked 
fresh. 

596 Q. Have you ever worked in iron ? A. Yes, sir; I worked 
in iron for five long years in a blacksmith’s shop and struck 

many a day in it. 

Q. When you stated that you never told Mr. Kelly, Mrs. Con¬ 
nelly and those ladies whom I asked you about, that you intended 
to give Mrs. Whalen this house for nursing and caring for her 
mother, what did you say to these ladies on the subject? A. I said 
when I died ray children would all get alike—would all get alike. 

Q. How many children have you had? A. My wife and I had 
eight. 

I Q. How many of them are living? A. Two. 

Q. Who are they ? A. Mrs. Whalen and Mrs. Skinner. 

Q. Are all the rest dead ? A. The rest are dead. 

^ Do you know that? A. Yes, sir; I know that positively as a 
fact. 

Q. Did not one of them disappear? A. Yes. But I found out 
that he got shot. He became an officer in the United States Army 
and got shot by deserters. 

Q. How old was he when he disappeared ? A. He was about six 
years old. He was stolen from me by the Indians. 

597 Q. Where? A. On the borders of New Mexico in Califor¬ 
nia on the Colorado river. 
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Q. How long did Mrs. Whalen live in 1322, after j'ou left there? 
A. I left there in March, and she lived the middle of Ma}'. 

Q. What if any rent did she p.a}' you? A. She paid me not a 
cent of rent from the day I left there until the time she moved out. 

Q. What, if any, rent did she tender you—offer you? A. She 
did not offer me any. 

Q. After your wife’s death what did you do with the house in 
which you were living up to that time? A. I rented it. 

Q. To whom ? A. To Mrs. Curtis. 

Q. And who is Mrs. Curtis ? A. She is my sister-in-law now. She 
was not then. 

Q. How did those two houses compare? A. Both alike. 

Q. What rent did you get from them ? A. I got fifteen dollars 
and thirty cents. 

698 Q. What became of your household furniture ? A. When 
Mrs. Whalen moved away what few articles I kept for my¬ 
self, she carried them with her. 

Q. What became of them? A. She has them yet, so far as I 
know. 

Q. What did they include? A. My clock, my rocking chair, my 
carpets, my rugs, my pillow cases, sheets, quilts, blankets—she has 
more than will do her for the next ten years, I believe. She took 
them all with her, even the mattresses—left me an old one with 
patches on it, and took my new ones from me. 

Q. Who did the sewing for your wife from 1897 to the time of 
her death ? A.. If Mrs. Whalen made an apron for her own child 

she had to be paid for it. If she made an apron for her mother, she 
had to be paid for it. 

Q. What cooking did Mrs. Whalen do in your house or her 
mother’s house ? A. She never cooked a meal for me or a chicken— 
never cooked a meal for me in her life. When she would go to 
market I would ask her to get a chicken for me, and she would 
bring it and throw it on my table in the kitchen like I was a dog, 
with the guts in it, and leave it for me to cook the best way I could. 

Q. Why did you change your mind, if you did change your mind, 
about tlie disposition of j'our property ? A. Sir? 

599 Q. Why did you change your mind, if you did change 
your mind, about the disposition of your property ? A. I 
thought that Mrs. Whalen had used me very bad and was trying to 
get me discharged, and this going all around the city to different 
men whom I have been working with for twenty-five years and try¬ 
ing to make me out crazy, I thought was pretty tough*. 

Q. What was her attitude toward you when you got married ? 
A. I pitied her. She has a very bad temper. She raised a fog. 
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Cross examination. 

By Mr. David : 

Q. Where were you born ? A. I was born in Ireland. 

Q. AVhen? A. Inl833. 

Q. When did you come to this country? A. I came to this 
country when I was eleven years old. 

Q. Did you locate in Washington? A. No, sir. 

Q. Where were you located ? A. 1 was located all over the 
United States. I have been a soldier for twent 3 ^-seven years, three 
months and nineteen days. I landed first when I landed in Indi¬ 
ana. 

600 Q. When was Mrs. Whalen married to her first husband, 
George Croeniii ? A. That I cannot tell—when she was mar¬ 
ried to her first husband. 

Q. You do not remember that? A. No, sir. 

Q. Do you remember when George Oroenin died ? A. No, sir; I • 
do not know when he died, either. I do not know that any of them 
knows when the man died. I know that I sat up with him the 
night before he died, but I do not know tlie year it was. 

Q. Mr. Oroenin left one child, a daughter, and that is Miss Mamie 
Oroenin ? A. Yes, sir. * 

Q. How old was Miss Oroenin when her father died? A. To the 
best of m}' recollection, what I would think is, she was probably 
eight or ten months old. I carried her in my arms, when she was 
asleep, to her father’s funeral. 

Q. After the death of Mr. Oroenin, Mrs. Whalen, who was then 
Mrs. Oroenin, lived with you and your wife? Is that coiTect? A. 
Yes, sir. 

Q. Where ? A. In 500 Clarke’s alley. 

Q. What were you doing then? A. I wa.s working for the 

601 board for a part of the time I was living there. 

Q. Earning how much? A. One dollar and fifty cents a 
day when I worked for the board. 

Q. §1.50 a day? A. Yes, sir. 

Q.- Nine dollars a week? A. Yes, sir—if I made ever^"^ day. If 
there came a rain some three days, I only made three days. 

Q. What was Mrs. Oroenin doing? A. Nothing. 

Q. When did she go to the Pennsylvania railroad to work? A. 
Sometime after her husband died. 

Q. How much did she earn there ? A. She can answer that. I 
do not know what she earned. 

Mr. Akchbr : That is objected to, as not responsive to the exam¬ 
ination in chief. 

By Mr. David : 

Q. To the best of your recollection, what did Mrs. Oroenin earn 
then ? A. I do not know anything about it. 
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Q. Did she ever give you any of it? 

Mr. Archer: That is objected to, as not responsive to the exam¬ 
ination in chief. 


602 By Mr. David : 


Q. You did not own any house at all then, did you? A. No,sir. 

Q. AVhen did you buy 1324 sti’eet, southwest? A. In 1888. 

Q. How much did you for it? A. Twenty-four hundred 
dollars. 

Q. How much cash did you pay for it? A. I had eleven hun¬ 
dred dollars cash money. 

0,. Where did you get that cash money? A. For hard work. 

Q. You were earning iiine dollars a week, and sometimes did not 
make a full week and did not get full nine dollars, and had your¬ 
self, Mrs. Cherry, Mrs. Croenin and your granddaughter to support. 
How much did you save a week? A. Either you are getting too 
fast or I am getting too fast. AVhen I bought 1324 4^ street I was 
working in the parks. 

Q. How much did 3'ou earn then ? A. Fifty-five dollars a month. 

0,. And never earned over sixty dollars a month? A. Never 
earned over sixty dollars. 

Q. How much were you able to save? A. My wife always saved 
the mone}'. 

603 Q. How much did she save for you? A. On fifty-five dol¬ 
lars a month ? 

Q. How much would she save? A. At least thirty-five dollars 
on fifty-five dollars a month. 

Q. You paid your household expenses, jmur rent and all that, and 
you lived on the twenty dollars a mouth? A. Yes, sir. And what 
1 got from the Soldiers’ Home. I got enough to pa}' my rent—eight 
dollars a month. 

Q. How much did Mrs. Whalen contribute ? A. She never con¬ 
tributed one cent to me. 

Q. _Did you not get all her earnings from the railroad company ? 
A. I just told you I did not get a cent from her. 

Q. Is it not a fact that Mrs. Whalen, then Mrs. Croenin, worked at 
the Pennsylvania railroad, cleaning cars, a short time after her hus¬ 
band died and for a period of five years succeeding earning the sum 
of twenty-sev'en dollars per mouth, from which she gave you twenty 
dollars each mouth ? A. She never gave me one cent. 

Q. You never got a penny from her ? A. No, sir; if she gave 
any money, she gave it to her mother; never to me. 

604 Q. How much did she give your wife? A. I do not know. 

Q. You never heard her say ? A. I never heard her say. 

Q. AYhat went to pay for 3324 44 street, in part come from Mrs. 
Whalen ? A. Not a cent. 

Q. Did you know anything about it ? A. What I told you is 
that Mrs. Whalen never gave me one cent. 
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Q. Did she ever give it to your wife? A. That I do not know. 

Q. You never heard her say ? A. No, sir; I never heard a word 
of it. 

Q. And is it not true? A. No, sir; not true. When my son was 
in the navy lie gave eight dollars a month, and I had twenty dol¬ 
lars a month home, and if Mrs. Whalen gave any money, I never 
knew it and I never heard it. 

Q. You never heard of it? A. Never heard it. 

Q. And it is not true? A. Not true. 

Q. You bought 1324 and moved into it? A. Yes, sir. 

605 Q. When ? A. As nearly as I can recollect, in 1888—fif¬ 
teen years ago. 

Q. And you lived in that house up to what period? A. Until 
my wife died. 

Q. That was in April, 1900 ? A. Yes, sir. 

Q. Did Mrs. Whalen ever live in 1324 with you? A. Yes, sir, 

Q. How long? A. Well she must have lived there four or five 
3'ears—up to the time she got married. 

Q. Up to the time she married Mr. Whalen in 1891? A. Ido 
not know what year she married Mr. Whalen. 

Q. You have not a good memory have you? A. Well, yes—a 
pretty good memory. Anything that I don’t want to forget I can 
recollect. 

Q. And when you want to forget anything, you do not have much 
trouble in forgetting it? A. Don’t have much trouble in forgetting 
it. 

Q. You remember dates very well, do you not? A. Dates? No, 
sir; I do not. I am a bad man to remember dates. I am a very 
poor man to remember dates—very poor man to remember 
dates. 

606 Q. You remember facts? A. Anything if it comes down 
to facts, I remember them. 

Q. Pretty well? A. Yes, sir. 

Q. What is it you forget? A. Dates I forget. Ask me for some, 

I think you will find out that I do not remember a good many 
dates, before you get through with me. 

Q. Are you in the habit of forgetting things? A. Oh, no. If it 
is any thing that I think a man ought to recollect, I generally 
recollect it. 

Q. If it is in jmur interest to recollect? A. If it is of no interest • 
to me? 

Q. Yes; if anything happens of interest to you, you remember 
that very well ? A. Remember it very well. 

Q. And if it is against your intei’est? A. I think about it, too, if 
it is against my interest. 

Q. Now, during that time, did Mrs. Whalen, who was then Mrs. 
Croenin, pay an}’’ money into the family ? A. I suppose she cer¬ 
tainly did. 

V 

Q. How raucli did she pay? A. She certainly paid some money ; 
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bat I could not toll how much. If she paid it at all, she paid it to 
her mother. 

607 Q. Your wife handled all the finances? A. She did—all 
the money. 

Q. And if Mrs. Whalen gave twenh'^ dollars per month out of 
twenty-five dollars, jmu do not know anything about it ? A. No, sir 

• 

Mr. Archer: That is objected to as not responsive to the exami¬ 
nation in chief, and has nothing to do with the controversy between 
tliese parties. It is therefore irrelevant. If relevant at all, it 
should have been brought out in the case in chief of the com¬ 
plainant. 

By Mr. David : 

Q. Did 3 'ou not say to Mrs. Mary Ann Connelly and to others, 
that your daughter Annie had been always a good, dutiful daugh¬ 
ter to .you ? A. I could not say such a thing. 

Q. Did you make tliat statement ? A. No, sir; I never did. 

Q. You never did ? A. No, sir; I could not say it. 

Q. I am asking jmu if you did say it ? A. No, sir. 

Q. When your daughter Mrs. Whalen, that was then Mrs. Croe- 
nin, married Mark T. Whalen, she moved awa}*- from 1324, did she 
not? A. Yes, sir. 

608 Q. Where did she go? A. I do not know. 

Q. Did she go away from Washington ? A. I do not know. 
I was very glad to get her out. 

Q. You were glad to get her out ? A. Her mother did- 

Q. Did you not say that you were glad ? A. I was when her and 
her mother could not agree. 

Q. You wanted her to go awa}’’, did you not? A. Yes, sir; for 
the very reason that she and her mother could not agree. 

Q. When was it that Mrs. Whalen moved to 511Mstreet ? A. In¬ 
deed I do not know. 

Q. You did not pay any attention to your daughter after she 
moved? A. I did not pay any attention to an}^ of my children 
after they get married. I have nothing to do with them. 

Q. You do not bother with them ? A. No, sir—after they 
marry. 

Q. You are still their father? A. I am their father. 

Q. And still, you do not have anjdhingto do with them ? 

609 A. They have a husband to take care of them. That is 
what I did when I got married. 

Q. You liked Mark T. Whalen very much, did you not? A. I 
had nothing particularly against the man, and I certainly thiuk I 
have more against him now than I have against mj'^ daughter. 

Q. You used to visit them frequently ? A. Very seldom. 

Q. Very seldom ? A. Very seldom I visited them. 

Q. Did you ever go down to 511 M street to see them ? A. Oh, 
yes, sir. I have been there. 
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Q. When did they leave there? A. That I could not tell you. 

Q. You have no idea, in the world? A. They moved there when 
they left this house. 

Q. I will come to when they moved. When did they leave 511 
M street? A. When I bought the house. 

Q. What house? A. 1322. 

Q. Four-and-a-halfstreet, southwest? A. Yes, sir. 

Q. You say you know Mrs. Nolan? A. Yes, sir. 

Q. She was a very good and kind woman? A. Very good and 
kind woman. 

610 Q. You would rely on what she said? A. Yes, sir. 

Q. She could tell the truth ? A. Yes, sir.* 

Q. She is a good woman ? A. She is a good woman; yes, sir. 
j Q, She lived in the neighborhood, did she not ? A. She lived at 
I 1320. 

i Q. For how long? A. That is something I could not tell—how 
long. 

Q. Mrs. Nolan rendered faithful services to your wife during her 
sickness? A. When I asked her, she has the first time in her life 
to refuse. 

Q. She used to come during the day and night to attend your 
. wife? A. Whenever I called on her. 

Q. That was very frequently ? A. Not so frequently. 

Q. You called her at all times? A. No, sir; I did not call her— 
whenever I wanted her. It could not be at all times, because I have 
known ray wife to be six months without a spell at all. 

Q. Wlien your wife had spells, you always called Mrs. Nolan in ? 
A. I called Mrs. Nolan until I learned, and after I learned, I did not 
I have to call Mrs. Nolan at all. 

611 Q. What years did you call Mrs. Nolan ? A. My wife was 
taken sick in 1893, when my son died. She was taken in the 

grave j^ard. 

Q. Between 1893 and 1897, you would call Mrs. Nolan ? A. Not 
every time. 

Q. Nearly every time ? A. No, sir. 

Q. How many times in those years? A. It would be sometimes 
three months and then four months, aud then, probably, once a 
week. 

Q. How much did you pay Mrs. Nolan ? A. She did not want a 
cent; she would not take anything for taking care of my wife. 

Q. Did you ever give Mrs. Nolan anything for all this kindness ? 

I A. Never a cent. 

Q. Did you appreciate in any way? A. I do, and her whole 
family, and will while I live. 

Q. What did you do to show your appreciation ? A. What I did 
do, is hard to tell. I offered to pay her, and she would not take it. 

Q. How much did you offer her? A. I offered her no particular 
sum. I do not do that business. I asked her how much she charged. 
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and she said she did not charge one cent—it was a neighborly 
act. 

612 Q. Your wife was pretty badl}’’ off? A. No, sir. 

Q. What was the matter with her ? A. Wliat I call a faint¬ 
ing spell. 

Q. How would it affect her ? A. She would lose consciousness— 
just a shortness of breath. When I could turn her—rub her hand a 
little with camphor and whiskey and turn her over, it was all over. 

Q. When did Mrs. Nolan move ? A. I do not know. 

Q. It was in 1897 ? A. She moved pretty soon after I bought j 
that house. j 

Q. Mrs. Whalen moved into that house about the time Mrs. Nolan 
moved away from the neighborhood ? A. She moved before. i 

Q. How long before—a short time? A. Mrs. Whalen moved in 
there in July, and I do not think Mrs. Nolan moved until that fall, 
sometime. 

Q. You knew that Mrs. Nolan was going to move, did you not? 

A. Yes, sir; 1 did know she was going to move. 

Q. You say you did not go down to see Mr. and Mrs. Whalen one 
day when you were on your wa}' to the ice house with 5 ’'our basket? 

A. I never carried a basket to their house to get ice in my life. 

613 Q. Where was the ice house ? A. On Water street near H. 

Q. You say that the conversation at 511 M street, in refer¬ 
ence to 3 'our bujdng 1322 street, southwest, and about Mrs. | 
Wl)alen going up there to live and paying eleven dollars a mouth I 
rent, she to get the house after your death, never occurred ? A. | 
Never occurred at 511 M street. 

Q. Where did it occur? A. It never occurred. 

Q. You sa}^ it never occuiTed at 511 M street? A. No, sir. 

Q. And it never occurred at anyplace? A. No, sir; never oc¬ 
curred. I never agreed to give Mrs. Whalen a house in any con¬ 
versation this side of the grave, anywhere. 

Q. Why were you so anxious to have Mrs. Whalen up in 1322 ? 

A. She was more anxious to get away from 511 than I was to get 
her. 

Q. You wanted her up there ? A. Her mother said, after I bought 
the house, that she would like somebody along side of her that she 
knew and tliat I knew too. 

Q. So that, you got Mrs. Whalen ? A. Yes, sir—took Mrs. 
Whalen in there. But for to promise or make a contract or agree¬ 
ment ever to give her that house at my death, I never done it. 

614 Q. It never was agreed ? A. Never was talked about until 
this lawsuit. 

Q. You never heard of it before? A. No, sir; I never heard of 
it before. 

Q. You have testified that you were glad to get rid of Mrs. 
Whalen when she moved from 1324 4Jstreet, southwest, your home, 
and yet when you got 1322 4|-street, southwest, you got Mrs. Whaen 
back there. Is that right? A. Mrs. Whalen and her mother could 
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not agree; they could not agree at all. Mrs. Whalen took this child 
when she was very little, and canae very near throwing lier down¬ 
stairs. 

Mr. David : I object to this witness going into a preamble about 
this thing, and I insist upon an answer to my question. 

Mr. Archer : I insist on the witness making his answers to ques¬ 
tions in any way he may choose, when it is proper. 

By Mr. David : 

Q. Did you understand my question? A. I understand your 
question. 

Q. Will you answer my question? A. I will answer the ques¬ 
tion. 

Q. Answer it, and make your explanation afterward. A. I was 
not glad to get rid of her, but Mrs. Whalen and her mother 

615 could not agree, and I was glad for her to get out of the 
house. 

Q. Why could they not agree? A. I could not say. 

Q. Mrs. Whalen was working hard every day cleaning cars for 
the Pennsylvania Railroad Company? A. She was working some. 

Q. Every day for five years? A. No, sir. Most emphatically she 
did not work every day. 

Q. How do you know; did you go down there to see? A. No, 
sir; she would be home. And then, she was sick, too. 

Q. Mrs. Whalen moved into 1322 ? A. Moved into 1322. 

Q. At your suggestion ? A. It was her suggestion. 

Q. You both agreed, did you not? A. We both agreed, and she 
moved in there. 

Q. She moved in there ? A. You cannot make me mad, Mr. 
David ; you cannot make me mad. 

Q. Answer my questions; never mind about any outside expla¬ 
nation. How much rent was she going to pay there? A. She was 
to pay eleven dollars a month, to do the repairs, and pay the water 
rent. 

616 Q. Nothing at all was said about Mrs. Whalen nursing her 
mother or caring for her ? A. Not a word about her nursing 

or caring for her mother. I gave it to her for that? I told her, 
“If my granddaughter calls you, you can call in and assist my 
granddaughter.” 

Q. What did your granddaughter need in the way of assistance? 
A. If my granddaughter called her, I said. 

Q. Did you not say your granddaughter was always a woman and 
not a child ? A. Yes, sir. 

Q. She did not need assistance? A. I said if ray granddaughter 
was to call, Annie was to go there and take care of her mother. 

Q. You mean of your wife? A. Certainly. 

Q. If at au}' time your wife needed Mrs. Whalen, your grand¬ 
daughter would call Mrs. Whalen in todook after her. Is that cor¬ 
rect ? A. And she would not come: she refused. 
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Q. Is that correct ? A. That is correct. 

Q. That is why Mrs. Whaleu moved into 1322? A. That is why 
she moved. But she would not come when she was called. 

617 Q. When did you call and she would not come? A. I 
called her twice and my granddauejhter once, and she posi¬ 
tively refused. 

Q. When ? A. The last nineteen da^s. 

Q. I mean between 1897 and your wife’s death. Did she refuse 
when she was called during that period ? A. No, sir. 

Q. You mentioned three instances to me. A. I got tired of call¬ 
ing her, she did not come. 

Q. How many times did you call Mrs. Whalen ? A. Twice, and 
she refused to come. 

Q. When was that? A. The last nineteen days of her illness. 

Q. AVhat other times did you call her and she refuse to come? 
A. Between the time she moved in there—during those nineteen 
days she refused to come. 

Q. You only called her twice? A. I called her twice, and other 
people did. 

Q. You do not know what other people did ? A. I could not 
swear to what other people did, but my granddaughter called her 
and slie refused to come. 

Q. That is what your granddaughter said ? A. She would not 
lie about it. 

618 Q. That is what she told you ? A. That is what she told 
me. 

Q. Between her illness and 1900, Mrs. Whalen did come over to 
your house? A. She came there. 

Q. How frequently ? A. Every day or two—three or four days, 
she would be on the porch. 

Q. AVhat did she do with your wife? A. Sit on the porch with 
her. 

Q. And your granddaughter, Miss Croenin, was at school ? A. 
Yes, sir; would be at school. 

Q. Did you have any conversation with Mrs. Mary Ann Connelly 
before your daughter, Mrs. Whalen, moved into 1322 street, 
about Mrs. Whalen moving there ? A. Never. 

Q. Mrs. Connelly is not telling the truth about that ? A. That is 
her judgment to tell that. I do not know. 

Q. What do you say ? You heard Mrs. Connelly testify about a 
conversation that 3 'ou and Mrs. Connelly had before Mrs. Whalen 
moved into 1322? A. I could not recollect everything Mrs. Con¬ 
nelly testified to. 

619 Q. Do you remember that Mrs. Connell}' testified to a con¬ 
versation ? A. No, sir; I do not. 

Q. Did you have anj' such conversation ? A. No, sir; never. 

Q. Did you say this to Mrs. Connelly before or after Mrs. Whalen 
moved into that house: , 

“ He (meaning the witness, the defendant) said she (Mrs. Whalen) 
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might as well be next door to me (the witness, the defendant) that 
we h-d to have someone, and he said he would bring his own daugh¬ 
ter, and he bought the house to give her to nurse her mother. That 
is what I understood he said.” 

Did you say that to Mary Ann Connelly ? A. No, sir. 

Q. That is not true? A. That is not true? 

Q. It is a lie? A. You said the lie; I did not. 

Q. Is it true or not? A. It is not true. 

Q. Did you say that to Mrs. Connelly about the time that Mrs. 
Whalen moved into 1322 street? A. I told you no. 

Q. Did Mrs. Whalen ever lift your wife out of bed and put her 
back again and feed her and do everything that was neces- 

620 sary to the comfort of your wife ? A. I never saw her take 
my wife out of the bed and give her food. 

Q. You did not see that? A. I will swear that she never did. 

Q. Were you home all the time ? A. Not all the time. 

Q. During your absence, you do not know what occui'red ? A. I 

could not tell what occurred when I was not there. Mrs. Whalen- 

Q. Do not answer anything that I do not ask you. A. I will 
not; I will give you plenty of time. 

Q. And I will give you plenty of time. What time would 3 ’ou 
leave the house ? A. Different times. 

Q. What hours would you leave the house to go to your woi’k ? 
A. Half past four and five o’clock. 

Q. Did you ever leave at three ? A. Yes, sir; many a time. 

Q. What time did you go to work ? A. If I left the house at half 
past three, I would go to work at four. 

Q. Where would you be between three and four ? A. Going to my 
work. 

Q. Do you know Mrs. Girard? A. Yes, sir. 

621 Q. Did you ever go to her house ? A. No, sir. 

Q. You never did ? A. I never put my foot in her house. 
Q. How long have you known her ? A. Off and on for the last 
ten or twelve vears. 

V 

Q. Did you ever have any trouble with Mrs. Girard? A. Yes, 
sir. 

Q. What about? A. Why,I arrested her. 

Q. What for? A. I arrested her in the park, and she gave ray 
dead wife’s name in the police court. 

Q. You had other difficulties with her? A. Two or three times. 
Q. What was the trouble? A. The trouble was that somebody 
was making a tool of her to follow me around and talk about my 
business. 

Q. What claim did Mrs. Girard make on you ? A. Claim on me ? 
I do not know that she made any particular claim on me, but she 
would think I had a right to do for Mrs. Whalen. Mrs. Whalen 
and she were close friends, and she was working for Mrs. Whalen’s 
interest. 
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Q. How do you know that ? A. I have seen her sitting in Mrs. 
Whalen’s parlor, in my rocking chair, and rocking herself. 

622 Q. How do you know it? A. I saw it in 1322. 

Q. Did you see that? A. With iny own eyes—in my dead 
wife's rocking chair. 

Q. In the day time ? A. Day time. 

Q. What time? A. I did not look at the clock. It may have 
been three or four o’clock. 

Q. Mrs. Girard said that you promised to marry her. A. She 
had a husband living. 

Q. Did you not promise to marry her? A. How could I promise 
to many a woman who had a husband living? 

Q. Did you ever promise her? A. No, sir. 

Q. Did you ever hear Mrs. Girard claim that you lived with her? 
A. No, sir; I never heard her claim any such thing. 

Q. Have you stayed with her? A. No, sir; I do not know 
whether she is a man or woman, only the clothes she has on her 
back. 

Q. Is it not true that Mrs. Girard made these claims to Mrs. 
Bingham, and you claimed that a conspiracy was gotten up 

623 by Mrs. Whalen ? Is it not true that Mrs. Girard made 
these claims? A. Mrs. Girard was put up to it all. 

Q. How do you know that? A. Because I saw her in the parlor 
talking, and Mr. Whalen told me that if I did not withdraw that 
suit, he had influence, and be was going to have me discharged. 
He started out and found this woman, and there has been a con¬ 
spiracy ever since. 

Q. You heal’d them conspiring? A. I did not; but I know from 
the different letters that came. 

Q. Did Mrs. Whalen write a letter? A. I would not swear that 
it is hers; but it looks like her words. 

Q. Did you ever tell Mrs. Reeves that you were going to give this 
house to your daughter for nursing your wife? A. Mrs. Reeves? 
No. sir. 

Q. That is not true? A. That is not true. 

Q. You never told Patrick Eagan that? A. No, sir. 

Q. That is not true ? A. No, sir. 

Q. William Watson A. No, sir. 

Q. Abbie Goldsmith ? A. No, sir. And Abbie Goldsmith 

624 does not say so—neither Abbie Goldsmith nor Watson said 
that I told them—neither of them. 

Q. Is this true—it is a question asked Mrs. Abbie Goldsmith and 
her answer: 

“ Did you ever have any conversation with Mr. Cherry, the de¬ 
fendant, with reference to'this property—1322 street,’that Mrs. 
Whalen lived in?” “Answer. Yes; I heard Mr. Cherry say that 
he was going to have that house for Annie, and he was going to 
move her down there so she could be near her mother,so she could, 
be near her mother.” 
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“Question. Where did that conversation occur?” “Answer. 
Must have been on my porch or on the pavement.” 

Q. Did that occur ? A. It may. That might occur. 

Q. That is true? A. That might occur. 

Q. Did you ever tell Michael Connelly that yon would give this 
house (meaning 1322 4|- street) to Mrs. Whalen for taking care of 
her mother? A. No, sir. 

Q. That is not true ? Q. That is not true. 

Q. Did you ever have any conversation with him about this 
house ? A. I may have had conversation about it. I may 

625 have told him that when Idied all ray children would be taken 
care of alike. I do not talk about my property; I do not 

preach about m^'^ property to everybody. 

Q. How long have you known Patrick Eagan? A. Well, he has 
been off—he goes away some times. The firs- time I saw him, I 
suppose, was eight or nine years ago. But he goes away in the sum¬ 
mer time and stavs where the soldiers are. I never had but verv 
little acquaintance with Mr. Eagan. I know him by sight, as I do 
thousands of others. ■ 

Q. You had a conversation with him after he testified in this 
case, did you not? A. I walked with him as far as the park. 

Q. Both of you left my office together? A. Yes, sir. 

Q. You talked about this case? A. We talked down by the step, 
in the street. 

Q. I call your attention to the following, contained in the record 
at page 203, when Mr. Eagan was on the stand : 

“ Question. Did you have any conversation with Mr. Cherry about 
this case?” “Answer. Well, we were talking about the case. I said 
lam sorry about the case, this business going on so. Well, he says, 
it is bad.” 

“Question. AVho says it was bad?” “Answer. Mr. Cherry said 
it was bad. Says I, I wish it was not going on; of course I heard 
you say you would give the house to the girl and it would be 

626 hers. I am not interested in the concern at all.” 

“Question. What did Mr. Cherry say to that? ” “Answer. 
Well, says he, without a doubt, I might have said that, says 
he, but people gets a little forgetful of little things like that, a 
person might forget—but I don’t doubt at all that you told the 
truth. Well, sa3's I, I would not tell a lie; I am not interested. It 
is not one bit to me whether you give her all the houses.” 

Is that true ? A. No, sir. 

Q. Nothing like that occurred ? A. Nothing like that occurred. 

Q. Is Mr. Eagan interested in the case ? A. Not that I know. 
They may have given him an interest in the case. 

Q. Do you think he is that kind of man? A. I do not know 
anything about it. 

Q. When was it that you got married, you say ? A. The 29th 
day of April, 1901. 

Q. Prom the time that Mrs. Whalen lived in the house 1322 
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street up to the death of your wife, she paid the rent every month, 
did she not? A. She never paid me a dollar. 

Q. She paid it to your wife for you? A. I never saw a dollar. 

I do not know whether she ever paid her a cent or not. j 

627 Q. Do you mean to say that Mrs. Whalen never paid the 
rent? A. She never paid me a dollar. She told me she 

would ; but she would not pay me one cent. 

Q. To whom did she pay it? A. I understood she paid it to her 
mother. 

Q. You know she did pay it? No, sir; she said she would pay. 

Q. Did you sign this receipt (exhibiting)? A. I do not know. 

Q. The receipt is as follows: 

“This is to certify that Mrs. Whalen paid me eleven dollars for 
rent of house 1322 Four-and-a-half street, S. W., from June 1,1897 
until May 1,1900.” 

“(Signed) JOHN CHERRY.” 

A. Yes; I signed that receipt. I want to explain now. Mrs. 
Whalen told me when she got the notice to move out that she could 
get no house without a receipt, and I said, “ You never paid me a 
dollar while you were in the house,” and I said, “You make out 
the receipt and I will sign it, no matter what you put on it.” I said 
you have- 

A. You signed that writing knowing it was not true? A. I did 
not say she did not pay her mother. 

Q. You got the benefit of it? A. I never got any money. I will 
swear positively that I never got a dollar. 

628 Q. Is it not true that she paid your wife and you got the 
benefit of it? A. She had the right to pay me but she did 

not do it. 

. Q. Did you not say that your wife held all the finances ? A. I 
got the money and gave it to her. 

Q. You lived oflf that money? A. No, sir; I never lived oflf her 
money. 

Q. You used it? A. I do not know that she paid it. That is a 
matter- 

Q. You signed the receipt, did you not? A. I signed it. She told 
me she could not get any house without a receipt, and I was will¬ 
ing to help her to get another house, and as long as she would not 
pay me fifteen dollars, I wanted her to get out and I would give no 
notice. But she said she would take thirty days’ notice from that 
old fool and thirty days more. 

Q. When did you go to live with Mrs. Whalen? A. From the | 
time my wife died until April, 1900. 

Q. Did you not ask her to let you come ? A. I would not go then i 
only on my granddaughter’s account. 

Q. Did you not distribute the household effects? A. No, 
sir. 
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629 Q. Did you not give Mrs. Skinner some ? A. Very little 
to Mrs. Skinner. 

Q. What did you give her? A. Just second-hand knives and 
forks. Mrs. Whalen did not wait to get anything; she took them. 

Q. You gave them to her ? A. She took them—two or three sets 
of brand new knives and forks tliat never were on the table, she took 
them. I was satisfied that she should have them, perfectly satisfied 
that she should have them except that she took, what she has taken 
away, what I intended to keep for myself—carpets, rugs, rocking 
chair, my clock, and some pillows. Those she took away when I 
kept them for myself. She carried them away, and-I would have 
had them long ago only my counsel would not let me. 

Q. You ate at Mrs. Whalen’s table from the time of the death of 
your wife until you married ? A. No, sir. 

Q. Did you not eat at her house? A. Was I not turned out. 

Q. From the time of your wife’s death until you wei’e married, 
did you not eat at her house? A. Was I not turned out. 

Q. Did you not live there over a year? A. No, sir; not quite— 
eleven months. 

Q. Did you not eat at her table? A. Yes, sir. 

630 Q. You testified in your examination in chief that Mrs. 
Whalen never cooked a meal for you. A. That was not my 

own house when 1 lived at 1322; somebody had to cook it in 1324 
where her mother lived. Mrs. Whalen never cooked a meal. 

Q. There were some few dozen people present when your wife 
made the request for you not to marry or to go to Ireland ? A. Yes, 
sir. I was thinking of something else. 

Q. You say you did not promise her one thing? A. No, sir; not 
one thing—that I would not go to Ireland or get married, because I 
tliought I was twenty-one years old and could do what I wanted to. 

Q. And you never said anything when your wife requested that? 
A. No, sir; never. 

Q. You say that Mrs. Whalen coaxed you to buy 1322 street? 
A. She certainly did. 

Q. What did she say? A. She told me she was so far away (she 
lived on M street) and she would like to get off M street, and if 
I would buy the house, she would do everything that a daughter 
could do. But I know her. 

Q. What did you say when she said she would do everything 
a daughter could do? A. I said I want no house; me and ray little 
granddaughter can get along and take care of your mother 

631 all that we care to take care of her. 

Q. Did you ever see Mrs. Whalen attending to your wife 
from 1897 to 1900 ? A. She might have given her a drink of water. 
I never saw her lift her out of bed or put her in bed. 

Q. Did you ever see her do anything for your wife ? A. She 
never co-ked her a bit of broth. 

Q. I asked you did you ever see her do anything for your wife? 
A. She might have combed her hair. 
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Q. Are you on good terms with Mrs. Whalen ? A. I have respect 
for Mrs. Whalen, today, but it is her husband that has put her up 
to this rascality. 

Q. You say she has a very bad temper. A. Yes, but I am the 
boy to handle hex*. 

Q. Did she inherit that temper from you or her mother ? A. No, 
sir; no man can say I have a bad temper. I can bring men who 
have been with me twenty-five years or forty years who can testify 
that I have not a bad temper. Anne has a bad temper, but she has 
a good heart after all. 

Q. And she has done a heap for you ? A. 1 have done a heap 
for Anne. 

Q. What have you done? A. You try to prove things. If I 
would tell it, I could tell it. 

632 Q. Will you please tell things that you have done for her? 
A. For how long? 

Q. You said you have done a good deal for her. A. I have. I 
buried her first husband; I paid her doctors’ bills; I put the 
husband in Graceland cemetery; I did not leave him there, but 
1 put him in Rock Creek cemetery with my own son. When 
she didn’t have a dollar to buy salt, I rented a house and put 
her into it. I nursed her husband in tlio day and did ray watch at 
night, and stayed with him in tlie morning. I have done a heap 
for her. 

Q. You say Mrs. Wlialen has a kind heart? A. She has a bad 
temper, and if anybody would help her she would get rid of it. 

Q. Did you not testify in your examination-in-chief that Mrs. 
Whalen could not act kindly toward anybody? A. She would not 
be long without a very bad temper. 

0,. Did you notsay in your examination in chief that Mrs. Whalen 
could not act kindly to anybody? A. If that is there, I said it. 

Q. Did you not say that she could not act kindly? A. She makes 
friends; but she won’t keep them. But I have nothing against 
Mrs. Whalen. I would shake hands with her and talk with her 
kindly and do her a good turn to-morrow. I certainly would. 

At this point, and without closing the cross-examination of the 
witness. 

Adjourned until to-morrow, the second day of SepUember, at two 
o’clock, p. m. 
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633 Washington, D. C., September 2, 1903. 

Tlie parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

John Cherry, cross examination, (resumed). 

By Mr. David : 

Q. How many wills have you made during your lifetime? A. To 
m}' knowledge? 

Q. When did you make the first one? A. I made the first one 
about—I own that house about fifteen years, to the best of my knowl¬ 
edge, it was about ten or twelve years ago. 

Q. Did you make a will while Mrs. Whalen lived in 1322 
street ? A. Not to my knowledge. 

Q. Do you not know whether you did or not ? A. 1 say no sir. 
Q. You swear positively that you did not make one? A. I swear 
positively that I did not. 

Q. You set forth in your answer in this case that it was not ma¬ 
terial for you to answer whetlier or not you made a will con- 

634 veying 1322 4J street to Mrs. Wlialen; but you denied 
that you made it in pursuance of a contract with Mrs. Whalen 

whereby you agreed to give her 1322 4^ street. Now, will you state 
whether or not vou made a will while Mrs. Whalen lived in 1322 
4^ street? A. I have no recollection of making a will while Mrs. 
Whalen lived in 1322 4^ street. 

Q. Why did you set forth in your answer that it was not material 
for you to answer whether j^u made such a will? 

Mr. Archer: That is objected to,as being a question of law ; and 
I believe my friend will find that the answer sets up the claim that 
the witness was advised that it was not material to say whether or 
not he made a will devising any property to Mrs. Whalen. 

The Witness : My lawyer made that answer. I do not know why 
he made it. 

By Mr. David : 

Q. You swore to the answer, did you not ? A. Yes, sir. 

Q. Did you read it over before you swore to it? A. I expect ray 
lawyer read it for me. 1 expect he did. 

Q. You stand by it? A. Oh,yes,sir; I stand by every word that 
is in it. 

635 Q. You do not deny in your answer that you made a will 
devising this property, 1322 4J street, to Mrs. Whalen ? A. 

To the best of my knowledge I never made a will devising that 
house to Mrs. Whalen. 

Q. Do you not know whether you did or not ? A. I say to the 
best of my knowledge. 
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Q. Cannot you be certain about it? A. No, sir. 

Q. Why not? A. Because I cannot. 

Q. Why not? A. I do not think I ever made it. That is all. 

Q, Did you not tell me that you had a good memory and remem¬ 
ber facts? A. Something that I think about, put my mind on, I 
have a very good memory about, but many a thing I do not rec¬ 
ollect—every little foolish statement. 

Q. You say there is many a thing you forget? A. Yes, sir. 

Q. And you are not now prepared to say whether or not you made 
a will devising this property to Mrs. Whalen ? A. I say no. I said 
no, two or three times. 

Q. Do you know Mr. Hodges? A. I do, well. 

Q. Did he draw a will for you? A. Devising 1322 to Mrs. Wha¬ 
len ? 

636 Q. Did he draw a will for you ? A. That is the one man 
except my counsel. 

Q. Can you state when that will was drawn ? A. I bought that 
house three or four years afterward; it was about 1892 or 1893 that 
I made the will. 

Q. Where i.s that will now? A. To the best of my knowledge 
and belief it is in ashes years ago. 

Q. Where is Mr. Hodges? A. He is in the crazy a.sylum. 

Q. In St. Elizabeth’s? A. St. Elizabeth’s; yes, sir. 

Q. He drew that will you say? A. He is the man who drew the 
will, the only man except my counsel. 

Q. You only made two wills in your life time? A. That is all. 

Q. Wlien did you make the last one? A. I could not give the 
date. 

Q. What year did you make it? A. I mean that will drawn by 
Mr. Archer. 

Q. Yes. Was it drawn in 1901? A. I do not swear to the date. 
Q. It was made after this suit was instituted, was it not? A. No,- 
sir. 

637 Q. Before? A. Yes, sir; before this suit. 

Q. It was made after you served notice on Mrs. Whalen— 
put her out of this house? A. Yes, sir. 

Q. And you testified in your examination in chief that after Mr. 
Hodges made this will for you, you found that he had made a 
mistake in it by writing Mrs. Whalen’s name as Anne Cherry? A. 
Yes, sir. 

Q. Instead of Anne Whalen? 

Mr. Archer : No; instead of Anne Croenin, he said. 

(.By Mr. David :) 

Q. Instead of Anne Croenin ? A. That is what it was; yes, sir. 
Q. Who were the witnesses to that will? A. Nobod}'. 

Q. Nobody witnessed it? A. No, sir. 

Q. Do you know Mr. Boice ? A. Yes, sir. 

Q. What is his first name ? A. I do not know. 
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Q. Did he not witness that will ? A. No, sir. 

Q. Did not Mr. Whalen witness it? A. No, sir. I explained to 
counsel, I believe, as plain as I could talk that when I found out 
that Mrs. Whalen’s name was written in that will as Anne 

638 Cherry, I would not do anything more with it. 

Q. It was never executed ? A. Never executed. 

Q. Which house did you give Mrs. Whaleu ? A. Sir ? 

Q. What provisiou did you make for Mrs. Whalen in that will ? 
A. I made the provision for Mrs. Whalen just as I did the balance 
of my children. 

Q. What did you give her ? A. I gave her money. 

Q. How much ? A. That is wliat I could not tell you. 

Q. Why not ? A. Because I would not know how much moue}'^ 
I had wlien I die. 

Q. What provision did you make in this will drawn by Mr. 
Hodges for Mrs. Whalen? A. I will give you the whole thing if 
you want it. My granddaughter was to get 1324, and my daughters 
Susan and Mrs. Whalen, at m}'^ wife’s death, were to have divided 
between them whatever money I had. 

Q. What property did 3 mu own at that time? A. 1324 4J street. 
Q. You say you did not own 1322 at that time? A. I sa^’’ I did 
not own it at that time. 

Q. Why did you destroy that will ? A. Because it was no 
good. 

639 Q. Why was it no good ? A. Because Mrs. Whalen would 
have gotten nothing. 

Q. Why not? A. Because it was the wrong name. 

Q. Do you know where I can find Mr. Boice? A. No, sir; I do 
not. I do not believe anybod^y in Washington could tell you. 

Q. What became of him? A. He left Washington. 

Q. When? A. Two years ago. 

Q. You do not know where he went? A. No, sir; I do not. And 
his wife does not know either. 

Q. Did you not hear Mr. Whalen testify in this case ? A. Why, 
certainly I did. 

Q. Did you ever tell Mr. Whaleu that after Mrs. Whalen moved 
into 1322 4J street you had made a will ? A. No, sir; I never told 
anybody else about it, either. 

Q. Do you mean to say that you never made a will in 1897, after 
Mrs. Whalen moved into this house ? A. I do mean to say so—not 
to m 3 ' recollection now. I do not recollect ever making that 
will. 

640 Q. You do not recollect it? A. No, sir; I never made 
such a will. I never made but two wills in ray life, to my 

recollection. 

Q. I read from page 183 of the record, and from the testimony of 
Mr. Whalen: 

“ Question. You say Mr. Cherry told you that was his last will ? 
Answer. That was his last will. 
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“ Question. Did he tell you what disposition he made of 1322 4J 
street? Answer. He said that house was to go to Anne, and the 
house he was living in was to go to Mamie, and he had not bought 
the house yet for Susie, tlie other married daughter. He had not 
bought that yet but he w,as intending to bu}'^ one for her.” 

Did that occur? A. No, sir. 

Q. You never said that to Mr. Whalen? A. No, sir ; positively. 

Q. You do not recollect it, or do you deny it? A. I deny it; pos¬ 
itively deny it. 

Q. Did 3 'ou hear Mr. Whalen testify about your going to the 
house of Mr. and Mrs. Whalen in 1897, while you were on your way 
to the ice house, and making this proposition to Mrs. Whalen, to go 
to live in this house for eleven dollars a month, and have Mrs. 
Whalen to pay the water rent, and at j'our death this property should 
go to her absolutely ? Did you hear Mr. Whalen testify to 
G41 that? A. I heard him testify to that. 

Q. That never occurred ? A. That never occurred at his 

house. 

Q. Never did happen? A. Nothing like that happened in Mr. 
Whalen’s house, or anywhere else. 

Q. Never did happen? A. Never did happen. 

Mr. Archeu: I submit that the record will show that we have 
been all over that—on yesterday. 

By Mr. David : 

Q. You heard Mrs. Whalen testify to the same thing, did you 
not? 

Mr. Archer : The same objection. 

The Witness: I do not think I heard her testify to the same 
thing. If she did, it is not true. 

By Mr. David : 

Q. Y^ou heard Mrs. Whalen testify to the agreement you had with 
her? ^ A. Yes. 

Q. That is not so ? A. No, sir; it is not so. I never made any 
such agreement with Mr. AVhalen or Mrs. AVhalen. 

Q. And what Mrs. Whalen says is an untruth ? 

Mr. Archer : I object to this line of inquir}^, on the ground that 
it was all gone over on yesterday, and this examination can serve 
no purpose at all. 

The Witness: Well, I never said it. 

642 By Mr. David ; 

Q. Will you answer the question ? A. I never made such a con¬ 
tract. I say now positively, before God and man, that I never made 
such a contract with Mr. Whalen or Mrs. Whalen about giving them 
1322—never made such a contract in this world. 
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Q. You never heard it uttered? A. I never heard it uttered. 

Q. Never heard a thing of it ? A. Never heard a thing of it, 
either. 

Q. Do you know Mrs. Rosella Reeves? A. I do. 

Q. How long have you known her ? A. About six or seven years, 
I suppose. 

Q. Who introduced you to Mrs. Reeves? A. Mrs. Girard. 

Q. Where ? A. Down in the parks. Going through the parks I 
get acquainted with a good many people. 

Q. How often did you see Mrs. Reeves? A. Well, probably a 
dozen times. 

Q. How often did you talk with her? A. Four, five or six times. 
I could not say; may be more. She told me that she knew my 
daughter. 

Q. Do you know her husband? A. Yes, sir; I knew her hus¬ 
band. 

643 Q. Did you ever go on his bond ? A. Yes, sir. 

Q. So that you were well acquainted with them? A. Yes, 
sir. The poor man got in a tight fix, and he had to stay in jail or 
give bond. 

Q. And you went on his bond ? A. I went on his bond. 

Q. You never told Mrs. Reeves that Mrs. Whalen was to have 
1322 street ? A. I never told man, woman or child that. 

Q. And what Mrs. Reeves said on that subject is untrue ? 

Mr. Archer : I object to that, for the same reason. 

(By Mr. David :) 

Q. Will you answer the question ? A. I say no. 

Q. Did not you and your daughter have frequent conversations 
in your house 1324, and in 1322, about Mrs. Whalen’s going to get 
1322 at your death ? A. Do you mean my daughter Mrs. Whalen? 

Q,. Yes. A. No, sir; never had a conversation about giving her 
that house in ray life—never. 

Q. This will that you made and which was drawn by Mr. 
Hodges. Who read that will beside you and Mr. Hodges ? A. He 
and I were the only ones who read it. 

644 Re-direct examination. 

By Mr. Archer : 

Q. In your testimony, during your cross-examination on yester¬ 
day, you stated that you called Mrs. Whalen twice during the last 
nineteen days that your wife was ill. What was the occasion of 
your calling her then ? A. They had given my wife medicine and 
it operated on her bowels and she had to be cleaned, and I had to 
turn in and do it myself. 

Q. Wliy ? A. Because my daughter positively refused to come. 

Q. You stated that you would see Mrs. Whalen sitting on your 
porch with your wife? A. Yes, sir. 


I 
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Q. How would you get to the porch from her house ? A. There 
was no fence between the two, just an iron railing around the two 
houses 1322 and 1324, just an iron fence around the two houses, and 
you could walk from the front door—either the back side or front 
side, right out. 

Q. Was there no fence at the back of the house? A. Tliere was 
a fence, but I knocked the boards off so that you could get through. 

Q. Who wrote the receipt for the rent which you were 
645 interrogated about on yesterday ? A. Mrs. Whalen wrote it; 
all I did was to sign it. 

Q. What is Mr. Reeves’ front name? A. I do not recollect any 
man’s front name. 

Q. How long have you known Mr. Reeves? A. I have known 
Ml’, Reeves for tlie last fifteen or twenty years. 

Q. He is married? A. I would not swear positively. He told 
me that he was married, about eight years ago. 

Q. You say that you went on Mr. Reeves’ bond? A. Yes, sir. 

Q. Plow did you happen to do that? A. He got into a fuss on 
tlie corner of K and 4J streets, and he was arrested for being drunk. 
He was sent down for si.vty days or give bond for a hundred dollars. 
His wife came to me and told me that she could not get a hundred 
dollars. 

Mr, David: I object to what the wife told this witness. 

(By Mr. Archer :) 

Q. You went Mr. Reeves’ bond ? A. I went on the bond. He 
stood it like a man and I did not have to pay a cent. 

Q. You knew him before you knew his wife? A. I knew him 
ever since he was in business. 

Q. Were 3 mur relations as intimate with the wife as with the hus¬ 
band ? A. No, sir. 

JOHN CHERRY. 


Sworn to and subscribed before me this 21st day of September, 
A. D. 1903. 


R. S. BOSWELL, Examiner. 


646 Elizabeth Anne Whalen, recalled on behalf of the de¬ 
fendants. 

By Mr, Archer: 

Q. Do you know Col, John Bingham of the United States Array ? 
A. No, sir. I never saw him in m}’^ life. 

Mr. Archer ; I object to so much of the answer of the witness as 
undertakes to say that she never saw Colonel Bingham in her life. 

The Witness : I do not know him, and never saw him in my life. 
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Cross-examination. 

By Mr. David : 

Q. Do you happen to know what Col. John Bingham does? A. 
Well, there used to be a Colonel Bingham who was the Iiead of the 
oflBce of public buildings and grounds. I do not know that he is 
the one Mr. Archer refers to. I do not know him, and never saw 
him in my life. 

Q. Is he the gentleman under whom your father has worked ? 
A. Yes, sir. Bull think there is a new one there now, from what I 
see in the papers. 

Q. Colonel Bingham was the head of the office of public buildings 
and grounds? A. Yes, sir. That is what I saw in the papers— 
head of the office of public buildings and grounds. 

647 Q. There has been some testimony in this case in refer¬ 
ence to letters that were written to Colonel Bingham to have 

your father discharged. Did you have anything to do with them ? 

Mr. Archer: I object to that, as not responsive to the examina¬ 
tion in chief, and not proper at this time. 

The Witness: Must 1 answer that? 

Mr. David : Yes. 

The WiTNicss: No, sir. I never wrote a letter—never saw a letter 
that was sent to Colonel Bingham in my life. 

By Mr. David : 

Q. Did you try to have your father discharged ? A. No, sir; I 
did not. 

Re-direct examination. 

By Mr. Archer: 

Q. What did you go to Colonel Bingham’s house for ? A. To see 
his wife. 

Q. What for ? A. To show the thirty days’ notice that Mr. Cherry 
gave me. If 3 mu want, I will give you the words that she said. 

Mr. David : Let the witnes sstate. 

Mr. Archer: I object to anything Mrs. Bingham said. 

648 The Witness: She said if I could bring any evidence of a 
misdemeanor—that he didn’t discharge his duty in the park, 

her husband would discharge him; that he did not care for old men 
anyway. I said, “ I didn’t come here to rake up any of father’s 
affairs, but to show you what a good father I have.” 

By Mr. Archer : 

Q. What had Mrs. Bingham to do with that ? A. Nothing. 

Q. Did you ever see her before that ? A. No, sir. She treated me 
as a lady. 

20—1499 A 
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Q. What did you go there for? A. To show the thirty days’ 
notice. 

Q. You knew her husband was your father’s cliief? A. I knew 
he was the chief of the oflRce of public buildings and grounds. 

Q. You knew he was over your father? A. Certainly. I would 
not have anything to do with a stranger. 

Q. Did you take the notice to anybody else? A. No, sir. Mrs. 
Bingham kept the notice over night and mailed it to me the next 
morning. 

Q. How many times did you see Mrs. Bingham? A. Never but 
once in my life. 

Q. Did you see Colonel Bingham on that occasion ? A. Never, as 
I told you before. I never saw Colonel Bingham in my life. 
649 Q. Did you ask for him on that occasion? A. No, sir. 

She was a lady. She was ready to go from her door to take 
her carriage, she was standing on the step and she took me inside 
like a lady, and treated me as a lady. 

Q. That was right? A. Certainl 3 \ 

Q. It did not astonish you that she should treat you as a lady? 
A. No, sir; slie treated me like a lad}'. 

Q. And she told you if you could bring anything against your 
father, he would certainly be discharged ? 

Mr. David; That is objected to, as immaterial to this cause, and 
as having no relevancy to the issue involved. It is certainly hear¬ 
say evidence, and is aside from the issue, it being a conversation be¬ 
tween this wituess and Mrs. Bingham in reference to an outside 
matter. 

Mr. Archer: The objection of counsel comes with bad grace, in¬ 
asmuch as the wituess persisted in testifying to what Mrs. Bingham 
said on the occasion in question, and counsel insisted on the witness 
testifying to the same while I was objecting to the answer. That 
is all. 


Ke-cross examination. 

By Mr. David : 

Q. The notice you have referred to is the one served upon 
650 you by your father to vacate 1322 street ? A. Yes, sir. 

Q. It was a thirty days’ notice? A. He served on me on 
the 22nd of the month, and it had no right to be served until the 
1st. My rent always was from the first to the first. 

Q. Pie served this notice on you to get out of this house ? A. 
Yes, sir. 

By Mr. Archer : 

Q. Did you not on that occasion- 

Mr. David : One moment. I object to any further examination 
of this witness by the counsel for the defendants, for the reason that 
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this witness is his own witness, and I have cross-exanained her on 
matters brought out on her examination in chief, and he has exam¬ 
ined heron re-direct; and unless he recalls the witness, I object 
to further reexamination. 

Mr. Archer: The witness has been recrossexamined and exam* 
ined in redirect. Now I want to ask the witness is it not a fact' 
that when she went to see Mrs. Bingham on that occasion, she told 
Mrs Bingham that Mr. Cherry was in the habit of leaving the park 
before his time was up ? 

Mr. David: That is objected to. 

The Witness : No, sir. 

ELIZABETH ANNE WHALEN. 


Sworn to and subscribed before me this 2nd day of September, 
A. D. 1903. 


R. S. BOSWELL, Examine)'. 


Adjourned until tomorrow, the 3rd inst., at two o’clock, p. m. 


651 Washington, D. 0., September 3,1903. 

The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

No witness being present, an adjournment was had until to¬ 
morrow, the 4th inst., at two o’clock, p. m. 


Washington, D. C., September 4,1903. 

The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

No witness being present, an adjournment was had until to¬ 
morrow, the 5th inst., at two o’clock, p. m. 


Washington, D. C., September 5,1903. 

The parties met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 


John Cherry (recalled). 

Bv Mr. Archer : 

•/ 

Q. What, if anything, do you know as to the present whereabouts 
of Colonel Bingham and his wife? A. I have today been 
652 to the War Department, and I made inquires of the chief 
engineer. General Gillespie. 

Mr. David : I object to any conversation that this witnsss had 
with anyone in charge of the engineer’s department, or in fact with 
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anyone in relation to anything about the matter inquired of, be¬ 
cause it is hearsay evidence and entirely inadmissible. 

Tlie Witness : The chief engineer referred me to the chief clerk, 
and he gave me Colonel Bingham’s address. 

By Mr. Archer : 

Q. What is it ? A. Buffalo, New York. 

No cross-examination. 

Mr. David : I shall move to strike out this testimon}' on the 
ground that it is hearsay evidence and incompetent. 

By Mr. Archer : 

Q. WIjo is at present the officer in charge of parks in the District 
of Columbia, holding the position that Colonel Bingham held ? A. 
Who is holding it now? 

Q. Yes. A. Colonel Symonds. 

Q. Since when? A. About three or four months. 

JOHN CHERRY. 


Subscribed and sworn to before me this 5th day of September, 
A. D. 1903. 


R. S. BOSWELL, Examiner. 


653 Mr. Archer; I now give notice that on next Thursday 
morning, at ten o’clock, or as soon thereafter as counsel can be 
heard, I shall move the court, Mr. Justice Gould, for a commission 
to take tlie deposition of Colonel Theodore A. Bingham at Buffalo, 
New York, and of Mrs. Colonel Theodore A. Bingham, at Buffalo, 
N. Y. 

Mr. David : I insist that the defendants should have taken the 
testimony of these witnesses during the time allotted to the defend¬ 
ants for the purpose of taking testimony in their behalf, and I shall 
oppose the granting of the commission for the further reason that 
the time for the taking of testimony in behalf of the defendant has 
expired. 

Mr. Archer : Aside from the understanding had between Mr. 
David and myself, as counsel representing the respective parties, to 
the effect that the defendants may identify certain papers in the law 
suits between the parties to this suit, or between Mr. Cherry and 
Mr. Whalen, subject to any objections that Mr. David may have to 
the papers on other gi’ounds, and the taking of the depositions of 
Colonel and Mrs. Bingham, if I should be permitted so to do, I have 
no further testimony to offer. 

Thereupon, adjourned since die. 
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654 Exhibit R. S. B. No. 1. 

James B. Archer, Jr., attorney and counsellor at law, 458 Louisiana 

avenue N. W., Washington, D. C. 

July 7th, 1902. 

Elizabeth Ann Whalen, Washington, D. C. 

Madam : I am directed by Mr. John Cherr}’’, your father, to notify 
you that he has tliis day, by conveyance through a trustee, trans¬ 
ferred all his interest in lots 137 and 138 in John R. McLean and 
others’ subdivision of square 546, being Nos. 1322 and 1324 4|' 
street, southwest, Washington, D. C., to his wife, Mary Francis 
Cheriy. Mr. Cherry desires me to inform you of the above fact so 
that any objection you may see fit to make shall be made in his life¬ 
time and not after his death, it being his belief from the past that it 
would be your disposition to attack any disposition he might see fit 
to make of his property, by the allegations that he was coerced or 
not of sufficient capacity. 

Very truly yours, JAMES B. ARCHER, Jr., 

Attorney for John Cherry. 


655 Complainant’s Testimony in Rebuttal. 

Piled Oct. 6,1903. 

Washington, D. C., Sept. 25,1903. 

The parties met pursuant to agreement. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants; the defendant, and 
witnesses. 

Mrs. Elizabeth Ann Whalen, a witness heretofore sworn and 
examined in this cause, was recalled and examined as follows: 

By Mr. David : 

Q. When Miss Croenin was on the stand she testified that your 
mother was able to be around the house and do little odds and ends 
but could not do any heavy work, and also testified that she was 
able to wait on herself. What have you to say with reference to 
that? A. Well, Mrs. Cherry was able to—I have seen her boiling 
water out in the kitchen; I have seen her comb her hair and wash 
her face. Tliat is all I have seen. I have never seen her do any 
house work. 

Q. Was she able to do house work? A. I have never seen her do 
any house work at all. 

Q. Was she able to do it ? 
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Mr. Archer: That is objected to as calling for an opinion of the 
witness. 

A. No, sir. 

Q. From 1897 np to the time of her death, did she do any 

656 work around the house? A. No, sir. 

Q. What did you do, Mrs. Whalen, from 1897 to 1900, be¬ 
sides nurse and care for your mother, in reference to the house ? 

Mr. Archer : That is objected to, on the ground that this has all 
been gone over in the case in chief, and that it is not proper re¬ 
buttal. 

A. I house-cleaned twice a yeai*, from top to bottom, and every 
Thursday I cleaned that house from top to bottom. And I washed 
windows and did everything that was necessary to be done in the 
house. 

Mr. Archer : The answer is objected to, for the same reason. 

Q. Was your father at home when you did this work you have 
referred to? A. Yes, sir; he was there. He did not leave until 
four o’clock in the evening. 

Q. Did he know that you were doing this work? 

Mr. Archer: That is objected to for the reason that the witness 
cannot know what Mr. Cherry knew. 

A. Yes, sir. 

Q. Did your father see you do it? 

Mr. Archer: That is objected to for the same reason. 

A. Yes, sir. 

Q. Miss Croenin testified, on page twenty of the record, in speak¬ 
ing about your mother: “ She did not need any one’s full at- 

657 tention to nurse and care for her.” What have you to say 
with reference to that ? 

Mr. Archer: That is objected to,as being improper rebuttal,and 
as having been gone over fully in chief. 

A. Mrs. Cherry could never be left alone. There had to be some¬ 
body with her all the time. 

Q. Why, Mrs. Whalen ? A. Miss Croetiin was in school. Mr. 
Cherry was asleep in the afternoons; and she was subject to ver¬ 
tigo spells. 

Q. Do you recollect meeting your daughter about the 14th of 
June, with a young gentleman, on Four-and-a-half street, and hav¬ 
ing a conversation with her? A. Yes, sir; I remember meeting 
her. I do not know the date. I do not even know it was in 
June. It was in the warm weather; in the summer time. 

Q. She testified that you asked her why she left Saint Rose’s ? A. 
Yes, sir. 
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Q. That you asked if she had Idffc Saint Rose’s. Do you remem¬ 
ber that? A. Yes, sir. 

Q. She testified that you asked where she was going to make her 
home, and she said, “ With my grandfather.” Is that right? A. 
No. I said, “Mamie, I heard that you have left Saint 

658 Rose’s.” And she says, “ Yes.” I said, “ Well, your place is 
to come to live with me; I am your mother.” 

Q. What did she say? A. She said, “I will not live with you 
because m 3 ' grandfather has too much money.” She told me that 
on Four-and-a-half street, between N and 0 streets. 

Mr. Archer : Question and answer objected to, for the reason 
that it is a collateral matter and counsel interrogated the witness 
Miss Croenin upon that subject and is bound by her answer. 

Mr. David : Counsel for the complainant submits that the record 
will show that Mr. Archer, for the defendant-, brought this matter 
out in his exaraination-in-chief, and I am simply replying to it. 

Q. Between the year 1897 and the date of the death — your 
mother, what time were you in the habit of retiring? A. Well, at 
different hours. It was all according to Mrs. Cherry’s health. 

Q. Were you in the habit of retiring at eight o’clock. A. No. 
sir; I never went to bed at eight o’clock in my life, that I know 
of, unless I was sick or something of that kind. I don’t think I 
ever went to bed at eight o’clock. 

Q. Miss Croenin was asked about you and she not speaking. 
What have you to say about that? A. Well, Miss Croenin 

659 does not speak to me at all. She told me her grandfather 
has too much money. I guess that is the reason. She has 

never spoken to me since that Sunday, when I told her her place 
was to live with me. I was her mother. 

Q. Did you stop speaking to her? A. No, sir. I walked up to 
her that Sunday evening. 

Q. Do you remember whether your mother had the fall in the 
yard, referred to in the testimony? A. 1898. Yes, sir. I picked 
her up. 

Mr. Cherry (in undertone): Liar. 

Mr. David : I request the examiner to note what was said by the 
defendant. 

Mr. Archer: I have not heard Mr. Cherry say anything. 

Mr. David : I submit that the examiner shall make note of what 
the defendant said in the presence of all of us. 

Q. What time of the day did your mother fall? A. I think it 
was between eleven and twelve. I was in my summer kitchen in 
1322 when my mother fell in the yard. She kind of hollered, you 
know ; made a kind of noise, and she fell; and I went right over 
from mv window to their A'ard. 

^ ft/ 

Q. Did you go over to her? A. Yes, sir; I certainly did. And 



312 JOHN CHKURY ET AL. VS. ELIZABETH ANN WHALEN. 

I lielped to pick her up, carry her iu the house and lay her on the 
couch. 

660 Q. What was the cause of the fall ? A. I only know what 
the doctor said—it was second stroke of paral 3 'sis. 

Q. Who said that ? A. Doctor Winter. I was standing right 
along side of my mother when he said so. It was second stroke of 
paralysis. 

Q. Was she hanging up clothes? A. I did not see any clothes. 
It was on Christmas eve. 

Q. Did she go to bed as the result of that accident? A. Yes,sir. 
Oh, yes : we had to cariw her up-stairs and put her in the bed. She 
could not go up—we carried her up. She remained there a long 
time. It may have been three months, but I cannot say tor sure. 

Q. Was 3’’our father at home? A. Yes, sir; he was there. He 
and I picked her up and carried her in the house, and I stayed 
there with her while he went for the doctor. It was only on Four- 
and-a-half street where the doctor lived. 

Q. How long did 3 mu say she was in bed? A. Well, two mouths 
I know, if not three. But I know she was there two months. 

Q. Did 3 mur mother do any washing and ironing before that fall ? 
A. Before 1898? 

Q. Yes. A. No, sir; I never saw her do any. 

Q. Was she able to do any? 

661 Mr. Archer: I object to that as calling for the opinion of 
the witness. 

A. Well, no. I do not tliink she was able to do any, because she 
had those vertigo spells. She could not do much standing up. 

Q. Did she do any ironing and washing after she had the fall? 
A. No, sir; she went on a crutch after she had that fall. 

Q. For how long did she go on a crutch? A. She used a crutch 
up until the last nineteen da 3 's of her illness. 

Q. How frec[uently did Mrs. Skinner come to the house between 
1897 and the time of your mother’s death? A. Well, Mrs. Skinner 
was not in the house the whole summer of 1897 more than twice, 
because she and Mr. Cherry were on the outs. 

Q. What was the matter with her? A. She got angry because 
Mr. Cheriy bought that house for me—1322 street. 

Q. Did not come to the house? A. Didn’t come near the house. 
Q. Did 3 mur mother wash dishes, repair and sew, and the like, 
after she received the fall? A. 1898? 

Q. Yes. A. No, sir. My mother did not do anything at 

662 all after she had that fall iu 1898. Only if she was" able she 
would walk out and sit on the front porch; or she would 

walk over into my place, if she was able to come by herself, or else 
somebody helped her over. And I have walked up and down, all 
around the pavement with her, myself, many an afternoon. 

Q. Mrs. Skinner testified that she saw 3 mu there often, and she 
would see you sitting there, and she has seen you hand 3 'our 
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mother a drink of water, and see you in conversation with your 
mother. Do you know, or, rather, can you say whether or not Mrs. 
Skinner ever saw you do anything else, 

Mr. Archer : That is objected to, as calling for an opinion. 

A. Yes, sir. 

Q. State the fact? A. Yes, sir. Mrs. Skinner has been there and 
seen me housecleaning, and seen me work—make up the bed—see 
me walk me mother up and down the pavement. 

Q. What else, if anything, did she see you do for 3 mur mother? 

Mr. Archer : The objection also applies to the answer, for the 
reason that no time is fixed. 

Mr, David : I am speaking between 1897 and 1900, 

Tlie Witness: Yes, sir; I am speaking about 1897 to 1900. 

Mr. Archer : The question is objected to as leading. 

663 Mr. David: I will state on the record that I am confining 
mjf inquiries in relation to this matter between the years 

1897, when Mrs. Whalen moved into 1322, and the date of the 
death of her mother, 

Q. Will jmu state whether or not Mrs. Skinner ever saw you do 
anything else for your mother? A. Yes, sir, 

Mr. Archer: Objected to for the same reason. 

A. She has seen me sitting there darning and mending and sew¬ 
ing and fixing. All that was necessary—seen me do for my mother. 
Q. Did she ever see you nurse jmur mother? A. Yes, sir, 

Mr. Archer : Objected to for the same reason. 

The Witness: When she had those spells and had to be in bed, 
she has seen me nursing her. 

Q. Did jmu ever say to Mrs. Skinner that the old man, meaning 
your father, had plenty of money and he ought to get somebody to 
do it, that is, to wait on your mother ? A. No, sir; I never had 
cause to make sucli remark as that to Mrs. Skinner. 

Mr. Archer : The answer is objected to as not responsive to the 
question. 

Q. Did you ever say to Mrs. Skinner this, on page- 63 and 64 of 
the record of Mrs. Skinner said she had a conversation with j’ou, in 
which you asked her: “Are you coming up here to make a 

664 fool of yourself and wait on your mother ? ” And Mrs. Skin¬ 
ner sa^’s she said to j'ou. “I don’t know what I will do; I 

have a husband who is at the point of death,” Then she testified 
that you said : “ I will not do it; the old man has plenty of money 
and he ought to get somebody to do it.” Is that true or not? 
A. No, sir; it is not true. Not a word of truth in it. 
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Q. Did you ever have any conversation with her about that? 
A. No, sir; not a word, because Mrs. Skinner knew I was in attend¬ 
ance. 


Mr. Archer : I object to tlie answer of the witness as being 
speculative, and not responsive, and as giving the opinion of the 
witness as to a matter witliin Mrs. Skinner’s knowledge. 

Q. Did Mrs. Skinner see you when you were attentive to your 
mother? A. Yes. sir. 

Mr. Archer: Objected to, for the same reason. 


The Witness : Mrs. Skinner’s husband was dying. Tiiey did not 
know who would die the first. I do not see how she could be up on 
Four-and-a-half street, and attending her dying husband too. 


Mr. Archer: Answer objected to, as being incompetent at this 
time. 


G65 Q. How long was her husband sick ? A. Why, he was 
sick, off and on, from 1896 I think. 

Q. When did he die ? A. December 1900. 

Q. What was the matter with him ? A. Indeed, I could not tell 
you. Complication of diseases is all I know. 

Q. Did )’ou ever refuse to go over and attend vour mother? A. 
No, sir. 

Q. Either to j’our father or an 3 'bod 3 'else ? A. No, sir; never re¬ 
fused to go in my life. I never refused. 

Q. Did your father ever call you to go over, and you refuse ? A. 
Well, if he ever called me, I came. 

Q. Did you ever refuse? A. No, sir; I never refused in my life. 

Q. Did you ever refuse to go over to attend your mother when 
Mamie Croenin, your daughter, came for you? A. No, sir. 

Q. On page 70 of the record, Mrs, Skinner said she was in your 
company one day and you said to her, " Susie are you aware that 
papa has made a will?” and Mrs. Skinner replied : “ I do not know 
papa’s business.” And she testified that you said: “All he has he 
has willed to Mamie, and if papa were to die, would 3 'ou break 
GG 6 his will?” “ I would not,” Mrs. Skinner testified. Did 3 ’ou 
ever have any such conversation with her? A. No, sir. I 
never had a conversation with Mrs. Skinner about a will. 

Q. Did 3 mu ever state to her that 3 mu would break the will? A. 
No, sir; I could not say I would break it when I never had a con¬ 
versation with her about a will. 

Q. Did you ever have a conversation such as I have repeated, with 
an 3 ’^body ? A. No, sir. 

Q. Is Mrs. Skinner on friendly or unfriendly terms with you ? 
A. Wh 3 ’^, she is on veiy unfriendl 3 ’’ terms with me. 

Q. Why? A. Wlw? Well, when Mr. Cherr 3 ’^ ordered me to 
vacate that house, I went down and told Mrs. Skinner about it. And 
she told me the, she said: “ No, I think it is a shame that your 
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father is throwing you in the street. He would never have had a 
house over his head only as hard as you worked. Were I you I 
would horsewhip him.” That is the encouragement Mrs. Skinner 
gave me. I have passed Mrs. Skinner and she refused to speak to 
me. 

Q. Why. A. I suppose- 

Mr. Archer: I object to the witness’ supposition. 

667 A. I suppose it is on account of Mr. Cherry. I do not 
know. 

Q. Did you ever have any words with her? A. No, sir; only I 
told her he ordered me to vacate that house. That is the last con¬ 
versation I had with Mrs, Skinner, of course until I met her over 
Mr. Archer’s office. I do not know whetlier you mean that or not. 

Q, What happened there? A. You know, she was there testify¬ 
ing against me that da\'. 

Q. Did 3 'ou make the statement to Mrs. Skinner or anybody else 
that your father had disgraced you ? A. No, sir. I have never seen 
Mrs. Skinner to liave any conversation with Iier. 

Q. Did j'ou and your husband go down to see Mrs. Skinner? A. 
No, sir. Mv husband never was with me wlien I went down there. 

Q. She testified on page 73 of the record that Sunday night—on 
a certain Sunday night, you and Mr. Whalen came down to her 
liouse. Is that true? A. No, sir. The only time I was in Mrs. 
Skinner’s the last time was on Saturday night, I tliink it was either 
the 16tli or 17th day of March—the day I was ordered out of—to 
vacate 1322. That is the last and only time. I was by myself and 
little boy. 

668 Q. Mrs. Skinner testified that your husband asked her the 
question; “Ain’t your father crazy?” Did anything like that 

happen in your presence? A. No, sir. I never heard of this crazy 
business until I heard them testify over in Mr. Archer’s office. 

Q. Did you ever make the claim that your father was crazj'? A. 
No, sir. 

Q. Did Mrs. Skinner come to the house at night between 1897 
and 1900, to look after your mother? A. No, sir; she never came 
there to look after her. She came there to look how she was. 

Q. How frequent would she come? A. Maybe sometimes once a 
week; sometimes it might be once a month. 

Q. How long would she stay? A. It was according to how long 
her baby would let her stay. Sometimes five or ten minutes—half 
an hour, three-quarters of an hour. She had a very cross child. 

Q. You would meet her there? A. If it was summer time we 
would be all sitting out on the front porch. If it was winter time, 
if Mrs. Cherry was not confined to her bed, she would be sitting 
downstairs in the parlor. 

Q. Now the last nineteen da^^s of the illness of your mother— 
how frequently or seldom wei*e you over to the house ? 

669 A. How frequently ? I was there every day. 
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Q. Did you ever have any conversation with her about that? 
A. No, sir; not a word, because Mrs. Skinner knew I was in attend¬ 
ance. 

Mr. Archer : I object to the answer of the witness as being 
speculative, and not responsive, and as giving tlie opinion of the 
witness as to a matter within Mrs. Skinner’s knowledge. 

Q. Did Mrs. Skinner see you when you were attentive to your 
mother? A. Yes. sir. 

Mr. Archer : Objected to, for the same reason. 

The Witness : Mrs. Skinner’s husband was dying. They did not 
know who would die the first. I do not see how she could be up on 
Four-and-a-lmlf street, and attending her dying husband too. 

Mr. Archer: Answer objected to, as being incompetent at this 
time. 

C65 Q. How long was her Imsband sick ? A. Wh}^ he was 
sick, off and on, from 1896 I think. 

Q. When did lie die ? A. December 1900. 

Q. What was the matter with him ? A. Indeed, I could not tell 
you. Complication of diseases is all I know. 

Q. Did you ever refuse to go over and attend vour mother? A. 
No, sir. 

Q. Either to your father or anybody else ? A. No, sir; never re¬ 
fused to go in my life. I never refused. 

Q. Did your father ever call you to go over, and you refuse ? A. 
Well, if he ever called me, I came. 

Q. Did you ever refuse? A. No, sir; I never refused in my life. 

Q. Did you ever refuse to go over to attend your mother when 
Mamie Croenin, your daughter, came for you? A. No, sir. 

Q. On page 70 of the record, Mrs. Skinner said she was in your 
company one day and yon said to her, “ Susie are 3 "ou aware that 
papa has made a will?” and Mrs. Skinner replied: “ I do not know 
papa’s business.” And she testified that you said: “All he has he 
has willed to Mamie, and if papa were to die, would you break 
GG6 his will?” “ I would not,” Mrs. Skinner testified. Did you 
ever have any such conversation with her ? A. No, sir. I 
never had a conversation with Mrs. Skinner about a will. 

Q. Did you ever state to her that you would break the will ? A. 
No, sir; I could not say I would break it when I never had a con¬ 
versation with her about a will. 

Q. Did 3 'ou ever have a conversation such as I have repeated, with 
anybody ? A. No, sir. 

Q. Is Mrs. Skinner on friendly or unfriendly terms with you ? 
A. Why, she is on very unfriend I}' terms with me. 

Q. Why? A. Why? Well, when Mr. Cherry ordered me to 
vacate that house, I went down and told Mrs. Skinner about it. And 
she told me the, she said: “ No, I think it is a shame that your 












JOHN CHERRY ET AL. VS, ELIZABETH ANN WHALEN. 315 

father is throwing you in the street. He would never have had a 
house over his head only as hard as you worked. Were I you I 
would horsewhip him.” That is the encouragement Mrs. Skinner 
gave me. I have passed Mrs, Skinner and she refused to speak to 
me. 

Q. Why. A. I suppose- 

Mr. Archer: I object to the witness’ supposition. 

667 A, I suppose it is on account of Mr. Cherry. I do not 
know. 

Q, Did you ever have any words with her? A. No, sir; only I 
told her he ordered me to vacate that house. That is the last con¬ 
versation I had with Mrs. Skinner, of course until I met her over 
Mr. Arclior’s ofiBce. I do not know whether you mean that or not. 

Q. What happened there? A. You know, she was there testif}'- 
ing against me that da\', 

Q. Did you make the statement to Mrs, Skinner or an 3 'body else 
that your father had disgraced you? A. No, sir. I have never seen 
Mrs. Skinner to have any conversation with her. 

Q. Did jmu and j'our husband go down to see Mrs. Skinner? A. 
No, sir. Mv husband never was witli me when I went down there. 

Q. She testified on page 73 of the record that Sunday night—on 
a certain Sunday night, you and Mr. Wiialen came down to her 
house. Is that true? A. No, .sir. The onl}’-time I was in Mrs. 
Skinner’s the last time was on Saturday night, I think it was either 
the 16th or 17th day of March—the day I was ordered out of—to 
vacate 1322. That is the last and only time. I was by mj'self and 
little boy. 

668 Q. Mrs. Skinner testified that your husband asked her the 
question; “Ain’t jmur father crazy ? ” Did any tiung like that 

happen in your presence? A. No, sir. I never heard of this crazy 
business until I heard them testify over in Mr. Archer’s office. 

Q. Did you ever make the claim that jmur father was crazj"^? A. 
No, sir. 

Q. Did Mrs, Skinner come to the house at night between 1897 
and 1900, to look after your mother? A. No, sir; she never came 
there to look after her. She came there to look how she was. 

Q. How frequent would she come? A, Maybe sometimes once a 
week; sometimes it might be once a month. 

Q. How long would she stay? A. It was according to how long 
her baby would let her stajL Sometimes five or ten minutes—lialf 
an hour, three-quarters of an hour. She had a very cross child. 

Q. You would meet her there? A. If it was summer time we 
would be all sitting out on the front porch. If it was winter time, 
if Mrs. Cherry was not confined to her bed, she would be sitting 
downstairs in the parlor. 

Q, Now the last nineteen days of the illness of your mother— 
how frequeutl}' or seldom were you over to the house? 

669 A. How frequently ? I was there every day. 
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Mr. Archer: Objected to as not proper rebuttal, having been 
gone over fully in chief. 

The Witness: I was there every day and every night, up until 
Mr. Cherry would come home. 

Q. What time would he come iioine? A. He would have differ¬ 
ent times to come home. I have seen him come in at eleven 
o’clock. 

Q,. How long a period were Mr. Cherry and his daughter, Mrs. 
Skinner, on unfriendly terms? 

Mr. Archer: Objected to as immaterial to this controversy. 

A. The whole summer of 1897; going on to the fall of the year I 
believe they made up. 

Q. What happened about the time they made up? A. Well, I 
heard Mrs. Cherry say one day, “ It certainly is strange Susie never 
comes.” Mr. Cherry said, “ About tiie fall of tlie year, the time to 
give her a barrel of flour—when she needs a barrel of flour—she 
will be around.” 

Mr. Archer: Objected to as being irrelevant. 

The Witness: Mr. Cherry said, “Oh, well, when the fall of the 
year comes, the time of the year to give her a barrel of flour, she 
will come,” 

Q. Did Mr. Cherry give her a house ? 

Mr. Archer: I object to that as being immaterial to this con- 
troversv. 

670 A. I believe he has given her a house in southwest, since 
I left. I heard her say he has given her a house. 

Q. Do you remember the time Mrs. Skinner brought a bowl of 
beef broth to your mother? A. Yes, sir. 

Q. Tell us about that incident. A. Why, Mrs. Skinner brought a 
bowl of beef broth there, the last nineteen days of her illness, and T 
was out in the bath room at the time- 

Mr. Archer: Objected to as immaterial. 

The Witness : And I heard Mr. Cherry and Mrs. Skinner having 
some great argument in the front bed room. When I got back I 
heard Mr. Cherry say he would kick her and the bowl of beef broth 
downstairs, because it would prolong her mother’s life. He certainly 
did use those very words. 

Mr. Archer : Question and answer objected to as immaterial to 
this controversy, and a needless consumption of time. 

Q. Do you know what your father did with reference to arrang¬ 
ing for the funeral of your mother, before she died ? 

Mr. Archer : Objected to as immaterial to the controversy. 
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A. I heard him say, myself, that he had the undertaker picked 
out and the hacks, and who he was going to invite to the fu¬ 
neral. 

671 Q. Before she died? A. Yes, sir; that was a week before 
she died. 

Q. To whom did he tell this ? A. Why, he told it down in the 
kitchen. 

Q. To whom? A. Well, 1 was present; Mrs. Skinner was 
present. 

Mr. Archer: All this examination is objected to for the reason 
that it is immaterial to the controversy. 

The Witness : That day there was company up in the bed room 
Q. Do you know where Mrs. Skinner lives now? A. Yes, sir; 
she lives, I think it is 351 or 315 McLain avenue. 

Q. Is that the house your father gave her? A. Yes, sir; I guess 
that is the one. 

Q. How does that house compare with the house on street— 
the one you used to live in ? . A. That house has not any improve¬ 
ments in it. 

Q. Do you know Martha L. King ? A. I know Mrs. King by 
living there in the neighborhood where I used to live. 

Q. Do you remember the fact that she stayed there with your 
mother one night? A. No, sir; she never stayed there a night in 
her life. She came in one night while I was there- 

672 Q. How long did she staj'? A. Well, I judge about, 
maybe a half hour; may have been fifteen or twenty 

minutes. 

Q. She testified she stayed there all night on one occasion. A. 
She would not have come in at all, only she saw the gas lit in the 
hall. She was on her way to a saloon. She hollered up, “Mrs. 
Whalen, can I come up and see Mrs. Cherry?” and I said, “I have 
no objection.” She left her bucket downstairs. I was there myself. 
Miss Croenin was in the middle bed room at the time. 

Q. She testified that you came in and went out while she was 
there, and you came in again and went out. A. I had no cause to 
go out. 

Q. You say she did not, on that occasion, stay. there all night. 
A. No, sir; she was never there on any night in the last nineteen 
days of Mrs. Cherry’s illness to stay all night. She only came in 
for a short while, as I told you. 

Q. Do you know Miss Laura Virginia Curtis? A. Yes, sir. 

Q. Did you have a conversation with her when Mr. Whalen and 
Mr. Cherry were present? A. Miss Curtis? 

Q. And your little boy ? A. No, sir. 

Q. Did your father ever say anything to you about your 

673 private matters in the presence of Miss Curtis? A. No. 
sir. 

Q. She testifies, on page 189 of the record, that a certain conver- 
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sation occurred between you and your father, about the house that 
)^ou had been occupying, in wliich some reference was made that 
you should pay the same rent that Miss Curtis was paying—fifteen 
dollars and the water rent; and you said, “ I am not able to pay it 
and I will have to get out.” Did anything like that happen? A. 
No, sir. 

Q.. Do you remember anything about that conversation ? A. No, 
sir; I never had any conversation with Miss Curtis until after Mr. 
Cherrj^ ordered me to vacate that house. 

Q.. You know Mr. Eugene C. Winters; do 3 'ou not? A. Doctor 
Winter? Yes, sir. 

Q. Did he ever say that your mother was suffering from paralj'sis ? 
A. Yes, sir; in 1898, when Mrs. Cherry fell that time in the yard 
and we picked her up and carried her in. He certainly did say that 
was tlie second stroke of paralj^sis. 

Q. Were you present when he said it? A. Yes, sir; I was right 
along side of the bed. 

Q,. Your father testified that he called jmu twice while 

674 your mother was ill, during the last nineteen days of her 
life, and ^mu refused to go. Is that correct? A. No, sir. If 

Mr. Cherr}' ever called me, I came in. 

Q. Did 3 'ou ever tell him that you had no time? A. No, sir. 

Q. Did j’ou ever sa,y to him : “ By God,” j'our husband would not 
let you go ? A. No, sir. M\' husband did not care what I did for 
my mother. Mr. Cherry well knew that, too. 

Q. How many people were at the house of your father during the 
last nineteen days of your mother’s illness, to look after your 
mother? A. Tliere was nobody tliere to look after her, only myself 
and Mrs. Skinner, when she could spare the time. She would come 
up and see how her mother was, because she had a sick husband 
herself. Of course, Mrs. Connell}" was a frequent visitor. Mrs. Bell 
used to come in and inquire. All the neighbors, in fact, used to 
come in and inquire after her. 

Q. Did your motlier ever say that she did not want you ? A. 
No, sir; she never said such a thing at all. 

Q. Mr. Cherry testified that you are a woman who could not act 
very kindly toward your mother. Did you ever do anything in an 
unkind manner? A. No, sir; my mother and I were always on 
friendly terms. 

Q. Mr. Cherry testified, on page 332 of the record, that when you 
found out that he was going to get married, there was 

675 some row started immediately ; that that was on Saturday, and 
on Monday morning — Sunday morning—^^he testified he 

was ordered out oif doors; is that correct? A. No, sir. Mr. Cherry 
told me on Satui-clay that I would have to vacate that house; he 
wanted it for his wife. And I talk and pleaded with.him to let me 
stay there, as the agreement and contract called for, and he told me 
that my mother was dead, rotten and forgotten, and that is forgot¬ 
ten. And I told him the quicker he would get a boarding house 


i 
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the better it would suit me. That was on Saturday evening; there 
was not a word said on Sunday. 

Q. Did your husband tell him he would have Mr. Cherry dis¬ 
charged ? 

Mr. Archer : Objected to, as being obviously something the wit¬ 
ness could not know about. 

A. Mr. Whalen did not have a word to say about it. 

Q. Was Mr. Wlialen present during the conversation? A. Yes, 
sir. We w'ere all ready to sit down at the dining table; it was half 
past four or quarter to five. 

Q. You recall the suit that your father brought against you before 
the justice of the peace, for possession of the premises? A. The 
thirty daj's’notice? Yes, six*. I will never forget that. 

67G Q. Did you make the claim when that case was tried, or 
when the case in which you were the plaintiff against your 
father, for board, was tried, that you had this contract and agree¬ 
ment with your mother in reference to the house, or that your 
mother, and not your fathei’, promised to give you the house? A. 
It was my father that I had the agreement and contract with ; my 
mother had nothing to do with it. 

Q. Did you make the statement before the justice of the peace 
that it was before ,your mother? A. No, sir. I did not. I said it 
was with Mr. Cherry. 

Q. Have you ever claimed, at any time, or under any circum¬ 
stances, that the agreement xvas with your mother and not your 
latherl? A. No, sir; never. It was with Mr. Cherry, my father. 

Q. Do you recall what the condition of the house was when you 
moved out? A. When I moved out, that house was in first class 
condition. 

Q. You recollect, do you not, that Mr. Cherry testified that when 
he made an examination of the bath tub- A. Yes, sir. 

Q. Til at there were freshly cut holes in the tin. Do you know 
anything about that ? A. Well, I know the bath tub had always been 
so-dered ; it was an old tin bath tub. It was in holes the 
677 whole time we lived there. 

Q. Did you cut any of those holes in there? A. No, sir; I 
left the house in first class condition. 

Q. Do you know rvhether your husband, or anybody in your 
house, cut holes in there ? A. No, sir; nobody that belonged to me 
cut holes in there, and nobody in that house left it in anything but 
first class repair. 

Mr. Archer : Objected to as undertaking to tell what somebody 
else did not do. 

Q. Did you see anybody else cut holes in the bath tub ? A. No, 
sir; there was nobody in the house but my husband, myself and my 
little boy. 

Q. Mr. Cherry testified that you have some of his personal effects. 
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What have you to say about that ? A. I have not a thing in iny 
house that belongs to Mr. Cherry. AVhat I have, belonged to my 
mother, Mr. Cherry gave me. He gave things to strangers and gave 
them to me. 

Q. What were they ? A. It is a clock and a rocking chair, and 
two ingrain carpets; they are rugs. I believe that is all. 

Q. Did you ever cook any niealsandtake them into your mother? 
A. Yes, sir. 

678 Q. When did you do this, Mrs. Whalen ? A. Why, every 
Sunday I sent her dinner over to her. If I did not carry it 

myself I called some of them to get it,—from the day I moved into 
that house until the Sunday before she died. 

Q. What do you say about during the week? A. Whenever I 
had anything good for dinner, I always carried her share over. 

Cross-examination. 

By Mr. Archer : 

Q. Mrs. Whalen, you stated that you heard Mrs. Skinner say that 
her father had given her a house. When did you hear that? A. 
I heard it the day in your office. 

Q. That is the onlv time? A. I have not had anv conversation 
with her since I left that neighborhood. 

Q. Referring to that day when she testified. Is it not a fact that 
in the presence of counsel, and in the presence of the examiner, and 
in the presence of two or three witnesses who were there assembled, 
3 'ou said to Mrs. Skinner, after she had concluded her testimoii}', in 
a rough, savage tone of voice: “ I hope you will pay me what you 
owe me now.” A. No, sir; I did not say it in a rough, savage voice. 
I said it in the same voice as I am saying now. 

Q. But you said it? A. Yes, sir; I said it, and I meant it 
too. 

679 Q. Were you in the habit of going to bed at 8.30? A. No, 
sir. But I have gone tc bed at half past eight. 

Q. Frequently? A. No, sir; very, very seldom. I do not re¬ 
tire very early at all. 

Q. Referring to this conversation 3 mu had with Miss Ci'oenin— 
the last one you spoke of—did you not then pick a quarrel with 
her; she says that. A. No, sir; I did not know who she was even 
with. I seen he was a 3 mung gentleman, standing en the curb. 

Q. Did you not say You have brought another Baltimore thief 
here ? A. No, sir; I did not. I said: “ Mamie, I heard you have 
left Saint Rose’s,” and I said, “ Your place is with me.” She said, 
“Indeed, I will not live with you, because my grandfather has too 
much moue 3 ^” 

Q. What did 3 'ou say to that? A. I said “Very well, you can 
suit yourself.” That is what I said. I would be a very funny per¬ 
son to refer to a gentleman standing on the curb-stone. 

Q. Do you remember when that was—what month or what year? 
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A. No, sir. I guess it was a couple of years maybe. I know I was 
living out northeast. 

Q. Was it before this suit was brought? A. I am not sure of that 
either. I won’t state what I am not sure of. I know that was all I 
said to her. 


Subscribed and sworn to before me this — day of-1903. 


Adjourned until Monday, September 28, 1903, at three o’clock. 

680 Washington, D. C., September 28,1903. 

Met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complaina-t; Mr. 
Archer, solicitor on behalf of the defendants. 

Whereupon, Mark T. Whalen, a witness heretofore sworn and 
examined in this cause, was recalled, and testified as follows: 

By Mr. David : 

Q. Mr. Whalen there has been some testimony in this cause about 
your claims that Mr. Cherry was crazy. Did you go around making 
these claims to people ? A. No, sir; I did not. I do not know 
where all this crazy business came from. 

Q. Did you tell Mr. Edwards, Mr. Collins and Mr. Carr that he 
was crazy ? A. No, sir; I never told either one of them. 

Q. Did you make any statements' to Mr. or Mrs. Skinner that he 
was crazy ? A. No, sir; I did not. 

Q. Did you ever try to have Mr. Cherry discharged from his po¬ 
sition ? A. No, sir; I did not. 

Q. Do you know who it was that did try to have him discharged ? 

A. No, sir. I do not know who tried to have him discharged. 

681 Q. To your knowledge, did Mrs. Whalen try to do so? A. 

No, sir; she never did to my knowledge. 

Q. Did you enter into a plot or scheme with anybody to have Mr. 
Cherry discharged from his position ? A. No, sir. 

Q. Did you have a conversation with Mr. Edwards about this 
case ? A. Y es, sir. 

Q. What was the conversation you had with him? A. Well, it 
was in 1901. I was going through the Third Street park. I met 
Mr. Edwards and I said- 

Mr. Archer : I object to any conversations the witness may have 
had with Mr. Edwards, upon the ground that Mr. Cherry was not 
present. Anything Mr. Edwards said to Mr. Whalen is not binding 
on Mr. Cherry; and the witness having admitted the conversation 
attributed to him by Edwards, he has served his purpose on the 
witness stand. 

21—1499a 
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Mr. David : This is offered for the purpose of contradicting 
Edwards. 

(To the witness:) Go on; state the conversation. A. It was in 
1901—really I do not know the month, but I was going through 
the Third Street park one afternoon, and I met Mr. Edwards. 
I says to Mr. Edwards, “ You are the very man I want to see.” 
“ Well,” he says, “ what is it?” Sol introduced myself to 

682 him—told him who I was. And I told him I wanted to 
see him about signing an application which I had in the AVar 

Department for position as watchman in the park. So we talked 
over that. Then Mr. Cherry’s name came up. Then I said, “It is 
a shame the way that Mr. Cherry had disgraced his daughter by 
giving a thirty days’ notice and seven days’ notice.” 

Mr. Akcher: This is objected to for the same reason. 

The AVitness : And Mr. Edwards says, “ Mr. Whalen, I have had 
lots of experience in railroading, and also been a soldier.” He says, 
“ I have to look out for number one,” and he says, “ I do not want 
to interfere about Mr. Cherry’s business,” but, he says, “he is a man 
you can’t trust.” 

Q. AA^ere you applying for a position as watchman in the park ? 
A. I was. 

Q. AA^ere you trying to get Mr. Cherry’s position, or a position in- 
dependentl}’’of him ? A. Independently of him. 

Q. Your application had nothing to do with Mr. Cherry’s posh 
tion ? A. i\Ir. Cherry and I were on the best of terras when I put 
this application in. 

Q. Did you say two or three times to Mr. Edwards that 

683 you thought Mr. Cherry was crazy ? A. No, sir; I did not. 

Q. Did you claim that Mr. Cherry had perjured himself 
in a case before the justice of the peace ? A. No, sir. 

Q. Do you know Thomas F. Callaghan ? A. Yes, sir. 

Q. Did 3 'ou say to Mr. Callaghan that Mr. Cherry had been beaten 
in one case, and that it had already cost him, Mr. Cherry, eleven 
hundred dollars, and before he got through it would co,st him a 
great deal more, he would' not have anything ? A. No, sir; I 
did not. 

Q. AAHio is Mr. Callaghan? A. He is a plumber by trade. He is 
the son in law of Mrs. Skinner. 

Q. Did you have a conversation with him at all ? A. I did. 

Q. AA^hat was that conversation ? 

Mr. Archer: Objected to as being immaterial to this controversy. 

A. I called on Mr. Callaghan one day, sympathizing with him 
about his wife and also about his child, feoth of them were sick and 
I invited him to the house, which he came at the house about a 
week afterwards, and when he came I was very sick, I was not able 
to hold my head up, and I had not a dozen words passed with Mr. 
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Callaghan; my wife and he did all the talking. I did not pass a 
dozen words with him. 

684 Mr. Archer : That is objected to, and I will move to strike 
it out at the proper time. 

Q. The defendant put Mr. O’Neil on the stand and brought out 
in evidence about the trial of Mr. Cherry, or the investigation into 
some charge that was made against him by a woman named Mrs. 
Gerard. A. Yes, sir. 

Q. Do you know anything about that? A. I do. 

Q. State what you know. 

Mr. Archer : I object to it as being immaterial to this controversy. 

A. Well, there was Mr. O’Neil went ai’ound and inquired from 
two or three ladies—wanted to know whether Mrs. Whalen was 
truthful or not, while he was investigating Mr. Cherry’s case. Of 
course I do not know what Mr. Cherry’s case was. Then my wife 
wrote a postal card to Mr. O’Neil, saying while you are investigating 
Mr. Cherry’s case, please call on me, which he did not come. So I 
made it my business to call on him at the War Department. And 
when I went to the War Department Mr. O’Neil was not thei’e, but 
I waited for about ten minutes, and Mr. O’Neil came. Mr. O’Neil 
walked in and I says, “ Good morning.” Mr. O’Neil says, “ Good 
morning.” I says, “This is Mr. Cherry’s son-in-law.” He says, 
“ What did you come up for; to have him discharged ? ” be- 

685 fore T uttered another word. Isays, “No, sir; lam only 
working for two dollars a day; Ido not believe in having 

people discharged; I did not come up here for that; I come up heiv,” 
I says, “ to see what you meant by the remark you made to three or 
four ladies, whether Mrs. Whalen was truthful or not.” And he 
says, “ Well,” he says, “ that is all right about that.” He says the 
court is to settle that. I said, “ Very well, the court might settle it 
sooner than you expected.” 

Mr. Archer: I shall move to strike the answer out on the ground 
that it is not responsive to the question, and it being immaterial to 
this controversy. It is further objected to as being a self-serving 
declaration. 

Q. I do not care to go into the details of the conversation be¬ 
tween you and Mr. O’Neil; but what I want to know from you is, 
do you know anything about the relations of Mr. Cherry with this 
woman, Mrs. Gerard, that the defense has introduced testimony 
about ? 

Mr. Archer : I object to this question for the reason that when 
Mr. Cherry was on the stand, Mr. David asked him about that col¬ 
lateral matter, and he is bound by the answer. 

A. Well, I do not know anything concerning Mrs. Gerard and 
Mr. O’Neil. 
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Q. No. Mrs. Gerard and Mr. Cherry ? A. That is, concerning 

Sargeant O’Neil. That is, the relationship between Mr. Cherry- 

Q. Did you ever have any conversation with Mr. Cherry 

686 about Mrs. Gerard ? A. I have. 

Q. State it. 

Mr. Archer: I object to it as being immaterial, and for the fur¬ 
ther reason, as already stated, that Mr. Cherry has been interro¬ 
gated upon this point collaterally, and counsel is bound by his 
answer. 

A. Well, the year of 1891,1 was coming through the Third Street 
park- 

Q. 1891 ? A. Yes, sir ; 1891; right after I was married. 1891. 
One night I was coming through the parks at eleven o’clock—^Third 
Street park—I met Mr. Cherry and Mrs. Gerard locked arms to¬ 
gether, which I spoke to Mr. Cherr 3 ^ He made no reply. Three 
or four weeks afterwards, Mr. Cherry came to me and says, “Mr. 
Whalen,” he says, “ you did not get offended one night there at the 
park.” I said, “ No, sir.” And he says, “ Did you know me?” I 
says, “ Yes, sir.” He said, “Did you ever tell Annie?” I says, 
“ No, sir; I did not; it went in one ear and came out of the other.” 
“ Well,” he says, “ I will tell you, Mr. Whalen, she is a fine woman,” 
and, he says, “ I have a good thing on her. She brings cakes, pies, 
apples, fruit of all kinds to me eveiy night,” and he said, “ I have 
often gone to different places with her, and I have registered as 
man and wife. She went b.y the name of Mrs. Cherry. And I also 
went out to Chevy Chase and had a spread there, and 

687 she paid for it. 

Mr. Archer : The answer is objected to for the same reason; 
and at the proper time I shall move to strike it out as being 
highly improper, as being calculated to throw mud at the defend¬ 
ant, without any just and proper purpose. It sheds no light on the 
controversy. 

Q. I will ask you whether you had told Mrs. Whalen ? A. Yes, 
sir. 

Q. David C. Ker testified that you asked him if he, Ker, did not 
think that the old man (meaning Cherry) was a fit subject foj the 
insane asylum. Is that correct? A. No, sir; it is not. 

Q. He also testified that you said Mr. Cherry was a s. o. b. Did 
you so state to him ? A. No, sir. And I think it is a low man to 
use such language as that. I never used it. 

Q. Did you abuse Mr. Cherry to Mr. Ker? A. No, sir; I did 
not. 

Q. Mr. Cherry, what have you to say with reference to your wife 
retiring at eight o’clock every night, or nearlj’^ every night, between 
the year 1897 and the date of the death of her mother? A. Well, 
she never retired to bed before nine, ten, eleven, or twelve o’clock. 
Some mornings I have gotten up to go to work and my wife would 
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sa 3 ’^, “ Well, Mark, I have just come in; I have been up all 

688 night.” 

Mr. Archer : I object to what the wife said. 

Q. I do not care about conversations with your wife ; but I want 
to.know whether she was in the habit, between those years, of retir¬ 
ing at eight o’clock ^ A. No, sir; nine, ten, eleven and twelve 
o’clock. It all depended on how her mother was. 

Q. Do you know anything about 3 'our wife doing any housecleau- 
ing for Mr. Cherry ? A. I have seen her doing housecleaning. 
Every day I was off I would see her doing housecleaning. 

Mr. Archer : Objected to as having been gone over thoroughly 
in chief. 

Q. How often, if it was often, was it that you saw your wife doing 
housecleaning for Mr. Cherry ? 

Mr. Archer : Objected to for the same reason. 

A. Once a week. 

Q. Between what years? A. From 1897 to 1900. 

Mr. Archer : Objected to for the same reason. 

Q. Do you know whether or not 3 mur wife ever refused to go to 
Mrs. Cherry’s, her mother’s home, to nurse and care for her, when 
she was called ? A. No, sir. 

Mr. Archer: Objected to for the reason that the witness ob- 
viouslv could not know. 

A. No, sir; she never refused that I know of. 

689 Q. Did you ever hear your wife refuse to go ? A. No, sir. 
Q. Have John Skinner and Mr. Cheriy alwa 3 's been on 

friendly relations? 

Mr. Archer: Objected to as being immaterial. 

A. No, sir. 

Q. When were they on unfriendly terms ? 

Mr. Archer : Objected to for the same reason. 

A. 1 have known them to be on unfriendly terms. Always one 
downing the other, all the time. 

Q. What was the matter between them? A. Indeed I could not 
tell you what was really the trouble between them. 

Q. When did they make up? A. Well, they used to make up 
to-da 3 ' and to-morrow would not speak to each other again. That is 
the way they used to go on. 

Q. Have Mr. Cherry and Mrs. Skinner always been on friendly 
terms ? 

Mr. Archer : Objected to for the same reason. 
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A. In the j^ear 1897 they were uot. 

Q. What was the matter? 

Mr. Archer : Objected to for the same reason. 

A. On account of Mr. Cherry buying a house for Mrs. Whalen. 

Q. How long were they on unfriendly terms? A. All the 
summer. 

Q. When did they make up ? A. They made up two or 

690 three months afterwards. 

Mr. Archer: Question objected to for the same reason. 

Q. Do you remember when you moved out of premises 1322 
Four-and-a-half street? A. Do I remember it? Yes, sir. 

Q. What condition was that house left in? A. It was pretty 
good condition, 

Q. Do you remember the bath tub? A. I do; because I 
enamelled the bath tub the year before I left the house, 

Q. Was the bath tub cut up? A. No, sir; not as I know, when 
I left it. 

Q. Were there any holes in the tin? A. No, sir; not as I 
know of. 

Q. Did you make any holes in the tin? A. No, sir; I did not, 

Q. Did Mrs. Whalen ? A. I never saw her do it. 

Q. Do you know whether there were any holes in that tub after 
you left the house ? A. I could not say. 

Q. Did any member of your family, that you know of, cut the tin 
in that bath tub? A. No, sir. 

Q. Did you abuse the house in any way just pi’ior to your leav¬ 
ing? A. No way, shape or form. 

691 Q. What was the condition that you left that house in? 
A. Good. 

Cross examination. 

By Mr. Archer : 

Q. How long have you known Mr.Edwards? A. Mr. Edwards? 
About since 1901 was the time I introduced myself to him. 

Q. When did you first become acquainted with him? A. That 
was the time. 

Q. The occasion you have spoken of? A. Yes, sir. 

Q. And how did you know he was Edwards? A, Through Mr. 
Cherry. 

Q. He had pointed him out to you before? A. No, sir. 

Q. Well, how ? A. I know the time he was going to work. 

Q. You knew he was on at that time. A. Knew he was on. 

Subscribed and sworn to before me this — dav of-1903. 

— 

Examine)'in Chancery. 

Adjourned until Tuesday, September 29,1903, at 3.30 o’clock p. m. 






JOHN CHERRY ET AL. VS. ELIZABETH ANN WHALEN. 327 


692 Washington, D. 0., September 29,1903— 

3.30 o’clock p. m. 

Met pursuant to adjournment. 

Present: Mr. David, solicitor on behalf of the complainant; Mr. 
Archer, solicitor on behalf of the defendants. 

Whereupon, Missouri Gerard, a witness produced for and on 
behalf of the complainant, having been first duly sworn, testified as 
follows: 

By Mr. David : 

Q. Where do you live, Mrs. Gerard? A. 477 Maryland avenue; 
Q. This city? A. This city; yes, sir; southwest. 

Q. How long have you lived here? A. I have lived here for , 
forty years. I have lived for thirty-seven years in the square I live 
in now. 

Q. Do you know the defendant, John Cherry? A. I do. 

Q. How long have you known him? A. I have known him 
from Monday, May 6,1889. 

Q. What does he do ? A. He is watchman in the park. 

Q. Have you known him very well? A. Yes, sir; I have been 
personally acquainted with him since. 

693 Q. Do you know anything about anything being done in 
order to have Mr. Cherry discharged as park watchman? 

A. I do. Mrs. Taylor wrote a letter, I think it was the 27th of 
June. 

Q. Who is Mrs. Taylor ? A. She is my daughter. 

Mr. Archer : What year was that—27th of June? 

The Witness : 1902. 

Q,. Did you do anything yourself in the matter? A. I told my 
daughter what he had done to me. 

Q. And in consequence of that your daughter wrote the letter? 
A. Yes, sir. 

Q. Do you know Colonel Bingham ? A. No, sir; I do not. I 
have never seen the gentleman. 

Q. Do you know the gentleman who is in charge of the public 
buildings and grounds in the District of Columbia? A. No, sir; I 
do —. 

Q. Do you know who was? A. Colonel Bingham was at the 
time. 

Q. At the time the letter was written ? A. Yes, sir. 

Q. Do you know Sargeant O’Neil? A. I know him by sight. 
Yes. I had a conversation with him once. 

694 Q. You filed some charges against Mr. Clierry, did jmu 
not, or caused them to be filed ? A. Well, I do not know as 

I caused her. I told my daughter and she did it herself. 

Q. You had something to do with it? A. Of course, I was the 
originator. I must have had something to do with it. 
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Q. As a matter of fact, you did have to do with it; did you not? 
A. As a matter of fact, why, of course. 

Mr. Archer : I object to the leading form of the question. 

Mr. David : I withdraw that question. 

Q. I will ask you whether or not you had to do with the matter? 
Mr. Archer: Objected to as leading. 

A. Well, I was the cause, so I must have had something to do 
witli it. I was the principal in the case. 

Mr. Archer: Objected to as being argument. 

Q. Did Mrs. Whalen, the complainant in this cause, have any¬ 
thing to do with the matter? A. No, sir. 

Mr. Archer : Objected to as leading. 

The Witness : She did not know anything more about it than 
you do. 

Q. Did Mr. Whalen have anything to do with it? A. No, 

695 sir; he never knew any more about it than you do. 

Mr. Archer: Objected to, the answer not being responsive to the 
question, and it being also a guess by the witness. 

Q. Did you consult with either Mrs. Whalen, the complainant in 
this cause, or her husband, when you filed these charges ? A. No, 
sir. 

Mr. Archer : Objected to as leading. 

Q,. Did you, on the one hand, or Mrs. Whalen on the other, con¬ 
fer and consult about having Mr. Cherry discharged? A. No, sir ; 
I am old enough to attend to ray own business. 

Mr. Archer : Objected to as leading. 

Q. Did you cause anybody to consult with Mr. or Mrs. Whalen 
about the filing of the charges ? 

Mr. Arcfier: Objected to as leading. 

A. No, sir; I did not. They knew nothing about it whatever. 

Mr. Archer: The answer is objected to, because it is a guess at 
what somebody else knew. 

Q. Did you do anything to have Mr. or Mrs. Cherry join you in 
the request to have Mr. Whalen discharged ? 

Mr. Archer: Objected to as leading and immaterial. 

The Witness: No, sir; I did not. They knew nothing about it. 

696 Mr. Archer : Objected to as being a guess. 

Q. So I understand you, Mrs. Gerard, you were the one who 
started the charges against Mr. Cherry, and tried to have him dis¬ 
charged ? 
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Mr. Archer : Objected to as leading and suggestive. 

A. Well, I did not try very hard. I was the principal, so it must 
have been through me it'was done. 

Mr. Archer : The answer is objected to as being argumentative. 

Q. He was not discharged ; was he ? A. No; he was not dis- 
chai’ged. I have seen lum there since. 

Q. Why did you try to have him discharged ? A. On account of 
what he did to me. 

Q. Did Sargeant O’Neil come to see you about the charges ? A. He 
did. 

Q.. What occurred between )'ou and Mr. O’Neil. A. I told Mr. 
O’Neil that I did not write the letter. 

Mr. Archer: Objected to as immaterial. 

A. I did not write the letter and I had nothing to say. 

Q. You did not pursue the matter ? A. No, sir. 

697 Q. Did you give him the names of any witnesses to sustain 
the charges? A. I did not give him anything. Mrs. Tay¬ 
lor wrote the letter. I told him Mrs. Taylor was my daughter. 

Q. Did he go to see Mrs. Taylor? A. No; he did not; 

Atr. Archer : The answer is objected to as a gue.ss; and the ques¬ 
tion is objected to as catling for an opinion of the witness, which she 
is obviously incompetent to give. 

Q. Did you see Mr. Cherry between the years 1897 and 1900 ? 

Mr. Archer: Objected to as immaterial. 

A. Between 1897 and 1900: Why, yes. 

Q. How often would you see him? A. I could not tell you that. 
I might see him once every week or twice eveiy week. 

Mr. Archer: Objected to as immaterial. 

Q. Did he ever talk to you about his property matters? 

Mr. Archer: Objected to as immaterial. 

A. He did. 

Q. What would he-say ? A. What did he say ? 

Mr. Archer : Same objection. 

' The Witness: Why, he said he had made a will for each child 
to have a house. 

698 Q. Did he say anything about the house that Mrs. Whalen 

' was living in? He did. 

Q. What did he say about that? A. He said it was her house. 
^ He said that he had made an agreement with her; that he had a 
i good neighbor, a lady named Mrs. Nolan, and Mrs. Nolan was going 
to move, and something had to be done. His wife was sick and had 
: been sick- 
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Mr. Archer : That is objected to as not proper rebuttal. 

The Witness : Had been sick for yeai’s^ and he said- 

Mr. Archer : One moment, please. I object to this as improper 
testimony in rebuttal, and counsel must know it is improper rebut¬ 
tal. All tliis matter was gone over in chief. They had ample op¬ 
portunity to produce this witness, and it is highly improper to pro¬ 
duce her at this late day; there is no excuse for it. 

Mr. David (to the witness): Finish. 

The Witness : He said he agreed to buy the house, and Mrs. 
Whalen should go in it and take care of her as long as she lived, 
and at her death, it was absolutely her house. 

Q. How many times did he tell you that? A. I could not tell 
you. 

699. Q. More than once ? A. When Mrs. Cherry was sick- 

Mr. Archer: Objected to as leading. 

A. Mrs. Cherry was sick for years—I could not tell you how 
many times he told me it was Annie’s house. 

Q. Whom did he mean by Annie? A. Mrs. Whalen, his daugh¬ 
ter. 


Cross examination: 

Mr. Archer: Before going on with the examination of this wit¬ 
ness, I desire to state on the record that at the trial of this cause, I 
shall move to suppress so much of the deposition of this witness as 
relates to conversations of Mr. Cherry on the subject of his inten¬ 
tions with respect to this property or his relations with liis daughter 
in respect to this propert}', as being improper rebuttal, and as being 
a surprise to counsel. 

Q. Mrs. Gerard, what is your husband’s name ? A. His name is 
Lewis Gerard. 

Q. Where does he live? A. He lives at 477 Maryland avenue. 

Q. What does he do. A. He is a wheelwright by trade. 

Q. How did you happen to be here to-day, Mrs. Gerard? A. I 
was called here. 

700 Q. Were you summoned as a witness? A. No; I was not 
summoned. 

Q. Did you have a subpoena served on you ? A. No. 

Q. With wliora did you come here? A. I came by myself. 

Q. Where did you meet Mrs. Whalen? A. In this office. 

Q. How did you know where to come ? A. Oh, I was here a year 
ago. 

Q. Well, how did you know you were wanted here to-day ? A, 
Well, Mrs. Whalen told me T was. 

Q. When did she tell you? A. Yesterday evening. 

Q. Where ? A. At my home. 
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Re-direct examination. 

By Mr. David : 

Q. You may state whether or not I have seen you before to-day 
in relation to this cause ? A. No, sir. I came in to see you on a case 
of my own. 


Subscribed and sworn to before me this — day of -^ A. D. 

1903. 


Examiner in Chancery. 

Mr. David : I will announce ray case as closed. 

701 Opinion of Court. 

Filed October 20,1904. 

In the Supreme Court of the District of Columbia. 

Elizabeth Ann Whalen, Complainant,'! 

vs. I 

John Cheery, Mary Frances Cherry, f No. 23408. In Equity. 
James B. Archer, Jr., Trustee, Defend-1 
ants. J 

The complainant, who is the daughter of the defendant John 
Cherry, brings this action to enforce a contract alleged to have been 
made in May, 1897, between her father and herself whereby, in con¬ 
sideration of her nursing, attending and caring for his wife (plain¬ 
tiff’s mother, now deceased) for the balance of lier life, he agreed to 
purchase premises numbered 1322 Four and a half street, S. W., in 
this cit}'', adjoining his home, and to place the title thereto so that 
he would have a life estate therein, with remainder to her in fee, 
either by deed or will. She was also to have the privilege of oc¬ 
cupying the premises during the life time of her father at a monthly 
rental of $11.00 and the water rent. Her bill further states that in 
pursuance of said contract her father purchased said premises in 
Jul}’', 1897; that she moved from her residence 511 M St., S. W., to 
said premises and there performed her part of the contract 

702 until the death of her mother which occurred April 19,1900. 
She further avers that in March, 1901, her farther married 

the female defendant, and in 1902 conveyed the premises in ques¬ 
tion to defendant Archer in trust to convey to Mary Frances Cherry; 
and that subsequently Archer conveyed to Mary Frances Cherry for 
a nominal consideration. She asks that the deeds above mentioned 
be declared in fraud of her rights under the contract and that Mary 
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Frances Cherry be decreed to hold the same in trust for the life of 
John Cherr}’’with remainder in fee to complainant, in accordance 
with the said contract, and that she be required to convey to com¬ 
plainant in fee, subject to the life-interest of John Cherry. 

The defendant John Cherry files a separate answer admitting the 
execution and delivery of the conveyances butden^dng tlie making 
of the contract set forth in the bill and denying that complainant 
nursed and cared for her mother. The answers of the other defend¬ 
ants, as far as the contract is concerned, are upon information and 
belief. 

Voluminous proofs were taken by both complainant and defend¬ 
ants. The complainant, testifying in her own behalf, states that the 
contract was made in the presence of her husband substantially as 
set forth in the bill; that her father purchased the house; that she 
moved in and nursed and cared for her mother until the 

703 latter’s death. Mrs. Connelly, a neighbor, testifies that about i 
the time complainant moved into the premises in question. 

Cherry told her that he had bought the house to give complainant 
to nurse her mother. She further testifies that wlien Mrs. Cherry ' 
was on her death bed, she took her husband b\' his hand and said 
“John, you remember that Annie gets the house that she is in,” and 
that he said “Yes.” This witness also swears that complainant 
cared for and nursed her mother from the time she moved to the 
house in question until her mother’s death. Mrs. Maggie A. Kelly j 
also states a conversation with Cherry a few weeks before complain¬ 
ant moved into the house of practically the same purport. Mrs. 
Catherine Bell testifies to the death-bed conversation above stated. 
Mrs. Rosella Reeves testifies to a corversation with Cherry in 1897 
in which he stated that he had bought the house in question and 
that complainant had made an agreement to come and take care 
of her mother; to pay him eleven dollars a month for the house 
and after her death it was to be hers. William E. Watson testified 
that Cherry told him that complainant “ was living next door and 
attending to her mother whilst she was sick; that he was away at 
night.” Mrs. Abbie Goldsmith testified that Cherry told her that 
“ he was going to have that house for Anuie and he" was going to 
move her down there so she could be near her mother.” Michael 
Connelly testified that he had several times heard Cherry say that 
“he would give the complainant the house 1322 street, 

704 S. W., for nursing and caring for her mother.” He also 
heard the conversation between Mr. and Mrs. Cherry on the 

latter’s death bed. 

Mark T. AVhalen, the husband of complainant, te.stified that he 
was present at the conversation between the latter and her father in 
which the agreement in regard to the Iiouse was made, and details 
it substantially as recited by the complainant. He also says that 
in pursuance of that agreement they moved from 511 M St., S. W., 
to the premises in controversy and that his wife faithfully cared for 
and nursed Mrs. Cherry until her death. Mrs. Lydie Ann Howard 
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testified to Mrs. Cherry’s need of care and attention during the time 
complainant lived in the premises 1822 St., and that the latter 
rendered such services. The witness Egan, recalled, told of a con¬ 
versation had with John Cherr}’’, since he testified, in which Cherry 
admitted he might have said that he would give the house to com¬ 
plainant ; that he (Cherry) was old and might forget. 

Defendant- introduced the evidence of Mary H. Oroeniu, daughter 
of complainant, and Susan M. Skinner, her sister, as well as other 
M'itnesses, tending to establish the proposition that complainant did 
not nurse and care for Mrs. Cherry from 1897 until her death. The 
defendant John Cherry specifically denied that he had en- 

705 tered into the contract testified to by the witness for com¬ 
plainant. 

No difficult questions of law are raised by the record in this 
case. That a contract such as is alleged in the plaintiff’s bill, 
if established by the testimony, is a valid and enforceable one is well 
settled. 

McDaniel v. Parish, 4 App. D. C. 213. ' 

Tuohy V. Trail, 19 App. D. C. 79. 

The only difficulty is to glean from the hundreds of pages of testi¬ 
mony, mostly irrelevant to the issue, the fact as to the making of 
the contract alleged and its performance by the complainant. The 
formation of the contract is specifically sworn to by the complainant 
and her husband; they are corroborated by admissions of its exist¬ 
ence made by John Cherry, the other party to it, testified to by Mrs. 
Connelly, Mrs. Kelly, Mrs. Bell, Mrs. Beeves, Mrs. Goldsmith and 
Mr. Connelly, all unimpeached witnesses. The making of the con¬ 
tract is denied by Cherry alone. Moreover, the circumstances sur¬ 
rounding the parties at the time the alleged contract was entered 
into give at least plausibilit}’’ to complainant’s contention. Cherry’s 
then wife, complainant’s mother, was more or less of an invalid; 
requiring care and attentmn. Cherry was a park watchman, having 
night duty. The only other inmate of the house was a grandchild, 
then about twelve years old. A neighbor, Mrs. Nolan, who 

706 had been kind and attentive to Mrs. Cherry, was about to 
move from the neighborhood. It was not unnatural that 

Cherry should have sought to have complainant, his daughter, move 
into the house next door to his invalid wife,'her mother, to care for 
her in her declining years, and that to induce her so to do, should 
have entered into the contract in question. On the face of the testi¬ 
mony I cannot doubt but that the contract is well established by a 
preponderance of the testimony. 

There is some conflict as to how the complainant executed the 
contract; but the testimony as to her failure to properly care for her 
mother during the period between 1897, when she moved into the 
house, and 1900, when the mother died is not sufficiently definite or 
satisfactory to defeat her recovery. 



S34 JOHN CHERRY KT AL. VS. ELIZABETH ANN WHALEH, 


I will accordingly sign a decree in accordance with the prayer of 
the bill. 

ASHLEY M. GOULD. Justice. 


707 Decree. 

Filed October 28,1904. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 
Elizabi£TH Ann Whalen, Complainant,) 

VS* I 

John Cherry, Mary Frances Cherry, ( Equity. No. 23408. 

et al., Defendants. J 

This cause came on to be heard at this term upon the pleadings, 

the testimonj' and all the proceedings had herein, and was argued by 
counsel for the respective parties; and thereupon, upon considera¬ 
tion thereof, it is by the court this 28th day of October, 1904, or¬ 
dered, adjudged and decree as follows, namely:— 

1. That the paper writing which on its face purports to be a deed 
in trust, executed and delivered by the said defendants John Cherry 
and his wife Maiy Frances Cherr}', to their co-defendant James B. 
Archer, Jr., trustee, on to wit: the 7th da)"^ of Juljf 1902, and re¬ 
corded in Liber 2649, folio 170, one of the land records of the Dis¬ 
trict of Columbia, which said deed attempts to convey the land and 
premises described in these proceedings to said defendant James B. 
Archer, Jr., as trustee, in fee simple, in trust to convey the same in 
fee simple to said defendant Mary Frances Cheny, and the said 
paper writing purporting on its face to be a deed, executed and de¬ 
livered by said defendant James B. Archer, Jr., trustee, to said de¬ 
fendant, Mary Frances Cherry, of the land and premises mentioned 
in these proceedings, bearing date on to wit: the 7th day of July, 
1902, which attempts to convey in fee simple said real estate, and 

recorded in Liber 2649, folio 172, one of the land records of 

708 the District of Columbia, be and they hereby are declai’ed to 
be absolutely null and void so far as the said deeds are in¬ 
consistent with and in violation of the contract and agreement be¬ 
tween the said complainant and said defendant John Cherry, as set 
forth in the complainant’s bill of complaint. 

2. It is fu rther ordered,adj udged and decreed that the said defendant 
Mary Frances Cherry be and she hereby is declared to be a trustee 
of the legal title of that certain piece and parcel of land and prem¬ 
ises situate and being in the city of Washington, District of Columbia, 
and distinguished as sublot No. one hundred and thirty-eight (138) in 
John R. McLean and others’ subdivision of square No. five hundred 
and forty-six (546), improved by premises No. 1322 Four-and-a-half 
street southwest—the subject matter of these proceedings—in trust 
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for the said defeudant John Cherry for and during the period of his 
natural life, with remainder over in absolute fee simple to said com¬ 
plainant Elizabeth Ami Whalen, her heirs and assigns forever, freed 
and discharged of all liens and encumbrances of every kind and 
character. 

3. It is further ordered, adjudged and decreed that the said de¬ 
fendant Mary Frances Cherry be and she is hereby required and 
directed to execute and deliver a deed in due form which shall con¬ 
vey and vest the absolute fee simple title in and to the land and 
premises described in these proceedings in said complainant Eliza¬ 
beth Ann Wiialen, her heirs and assigns forever, freed and dis¬ 
charged of all liens and encumbrances of every kind and character, 
subject to a life estate of the said defendant John Cherry, within ten 

days from the date hereof, and upon failure or default of the 

709 said defendant Mary Prances Cherry so to do within the time 
aforesaid, then this decree shall stand, be considered and taken, 

in all courts of law and in equity, to have the same operation and 
effect as if the said conveyance had been executed and delivered 
conformably liereto. 

4. It is further ordered, adjudged and decreed that the said de¬ 
fendants, their agents, solicitors and attorneys, or anyone acting in 
their behalf, be and they hereby are perpetually enjoined and re¬ 
strained from conveying, mortgaging or in anywise encumbering 
said land and premises or any part thereof, in any manner what¬ 
ever inconsistent with the said contract and agreement between said 
complainant and said defeudant John Cherry. 

5. It is further ordered, adjudged and decreed that the said de¬ 
fendants be and they hereby are ordered and directed to deliver im¬ 
mediate possession of the said land and premises described in these 
proceedings unto said complainant Elizabeth Ann Whalen subject 
to the obligation on the part of said complainant Elizabeth Ann 
AVhalen to pay or cause to be paid to said defendant John Cherry 
the sum of eleven — ($11.00) per month as rent and to pay the water 
tax in connection therewith, as long as said complainant occupies 
said laud and premises during the life time of the said defendant 
John Cherry. 

4 . 

6. It is further ordered, adjudged and decreed that the said com¬ 
plainant shall recover of the said defendants the costs of this pro¬ 
ceeding, including examiner’s and witnesses’ fees, to be taxed 

710 by the clerk, and that she may have execution therefor the 
same as at law. 

By the court: 

ASHLEY M. GOULD, 

Associate Justice. 

From which decree defendants note an appeal to the Court of 
Appeals in open court and the court thereupon fixes the bond for 
appeal at $500., to act as supersedeas. 

ASHLEY M. GOULD, Justice, 
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Memorandum. 

November 10,1904.—Appeal bond filed and approved. 

711 Designation of Record on A'p'peal. 

Filed December 2,1904. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Elizabeth Ann Whclon, Complainant,) 

vs. > Equity. No. 23408. 

John Cherry et al.. Defendants. ) 

The clerk of the court will please prepare a fair transcript of the 
record on appeal in the above entitled cause, including therein the 
following: 

1 . Bill of complaint. 

2. Demurrer of defendants’ thereto. 

3. Order overruling demurrer. 

4. Answer of defendant, John Cherry. 

5. Answer of Mary Frances Cherry et al. 

6 . Motion to strike out parts of answer. 

7. Order striking out “ “ “ 

8 . Heplication. 

9. Testimony in behalf of complainant. 

10. Testimony on beludf of defendants. 

11. Testimony in rebuttal. 

12. Exhibits to testimony. 

13. Opinion of the court. 

14. Decree and appeal. 

15. Memorandum as to filing appeal bond. 

16. “ “ approval of appeal bond. 

17. This prsecipe. 

JAMES B. ARCHER, Jr., 

Solicitor for Defendants. 


712 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 


1 


ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 711, inclusive, comprising two volumes, marked i“ volume I ” 
and “ volume II,” to be a true and correct transcript of the record 





JOHN CHERRY ET AL. VS. ELIZABETH ANN WHALEN. 337 

as per directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 23,408, equity, wherein Elizaoeth 
Ann Whalen is complainant, and John Cherry et al. are defendants, 
as the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 23rd dav of December, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1499. John Cherry et al., appellants, vs, Elizabeth Ann Whalen. 
Court of Appeals, District of Columbia. Filed Dec. 24,1904. Henry 
W. Hodges, clerL 
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